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Editors’ Note

Banking sector still not out of woods

This the 12th edition of the Kyiv Post's Legal Quarterly, meaning this “new"” product is com-
ing to the end of its third year. It was born on March 28, 2014, only a month after President
Viktor Yanukovych fled the EuroMaidan Revolution.

We are grateful that it has found a place in the market. We are still experimenting with the
format, but have evolved to one in which each issue takes an in-depth look at a single topic
and its legal ramifications, such as banking, customs, taxes, budget, courts, prosecutors and
so on. We also are listening to those of you who want more profiles of people in Ukraine’s
legal community. We agree. Expect these changes and more in 2017.

This is the first edition in which we've repeated a topic: Banking. Our first banking issue
came out on July 1. But so much keeps happening. The biggest bombshell is the national-
ization of PrivatBank, which accounts for 20 percent of the sector’s $53 billion in assets. It
has been a train wreck that will cost taxpayers at least $5.6 billion (Hr 148 billion) to bail out.
How much of the losses were due to fraud, insider lending or embezzlement? We'll prob-
ably never know, given how poorly Ukraine's politicized regulators and law enforcers work.
But National Bank of Ukraine Governor Valeria Gontareva, at a Dec. 19 press conference an-
nouncing the nationalization, estimated related-party lending at a whopping 93 percent of
PrivatBank’s loan portfolio and said the bank had not kept required reserves for nearly a
year. The only real questions are why authorities didn’t act earlier and what penalty will for-
mer owner, billionaire oligarch Ihor Kolomoisky, suffer. The chances of Kolomoisky facing any
criminal or civil penalties are non-existent, in our opinion. There's simply no history of pros-
ecuting powerful people in this country, no matter what they do.

Meanwile, taxpayer losses keep mounting in Ukraine’s free-for-all banking sector. After
PrivatBank, the costs are likely to top $20 billion from the orgy of insider lending and unpaid
loans. The banking sector may yet revive, but it’s way too early to say it has recovered.

All of our contacts are available online at http://www.kyivpost.com/contacts/
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Ukraine's banking sector resembles a
piggy bank that was emptied out due to
bank fraud, embezzlement and unpaid
loans to insiders. The staggering costs
since 2014 are expected to exceed $20
billion before recovery. (Courtesy)
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By Anders Aslund

redit expansion
still weak after
financial crisis

Usually commercial banking expands sharply after a major financial crisis.
But that is not happening in Ukraine for many reasons, including the fact
that borrowers have a bad habit of not repaying their loans.

he more one delves into banking in
I Ukraine, the more difficulties emerge.
As soon as one problem has been re-
solved, a new one appears. The problems are
many but they can be resolved.

The first big headache is to get paid.
Especially big Ukrainian businessmen have a
habit of not paying anybody, which is a conve-
nient way of enrichment for many in the elite.

To begin with the legal base needs to be im-
proved. Creditors’ rights need to be reinforced
so that bankers can claim collaterals of debt-
ors and sell it off in case they do not pay. Half
a dozen laws need to be promulgated.

The next problem is the judicial system,
about which nothing positive can be said.
The Prosecutor General’s Office is famous for
not going after important people, while it is
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seemingly quite successful at extortion. A new real office of prose-
cution needs to be built up with new staff.

The court system seems to get worse the higher up a matter
gets. Therefore, serious cases are likely to lose. If contrary to ex-
pectation a sensible verdict is passed, the collection services of the
Ministry of Justice have a rather poor reputation of not collecting.
Private collection services have too restricted rights, which should
be broadened.

In addition, Ukrainian banks have three big problems, their big-
gest customers, their managers and their owners. Many members of
the Ukrainian elite enjoy parliamentary immunity, which they also
apply toward banks. Senior members of important committees feel
particularly immune, especially if their committee deals with eco-
nomic matters, as most do. Quietly, a number of major Ukrainian
banks not managed by their owners have seen a complete change of
management. The rumor has it that a habit of kickbacks of 10 per-
cent of unjustified loans developed under the years of President
Viktor Yanukovych, who fled the EuroMaidan Revolution on Feb.
22,2014.

The worst problem of Ukrainian banks, however, tends to be
their owners. The owner of a bank has usually a capital of about
1/10 of the bank’s assets, that is, its loans. Under Yanukovych,
many bank owners developed a habit of giving 80 percent of
the loans to themselves. As they wasted their funds, their banks
went bankrupt and their poor depositors lost their money. This
has been the main reason for the National Bank of Ukraine clos-
ing down almost half of the country’s 180 banks in the last three
years.

The NBU needs to do more. It needs to complete the closure of
substandard banks. Statements are often made that the end goal is
50-60 banks. The NBU has sufficient capacity and routine to head
for that target right now, so that people know that the bank cleans-
ing is completed. The big remaining question is what will happen
with PrivatBank, and it alone accounts for one-fifth of the banking
assets in the country.

How can banking be pursued under these conditions?
Admittedly most have failed, but most hazards can be handled.
To begin with, a bank needs to secure sufficient collateral and make
sure that it can be seized and sold. As a rule, banks should avoid big
clients enjoying legal or actual immunity, while a significant bank
can make life sufficiently hard for a small or medium-sized debtor.

Management needs to be checked with rigorous corporate gover-
nance and good audits.

Finally, bank credits need to be affordable. At present, the NBU
policy rate has stabilized at 14 percent a year, and the consumer
price index at 12 percent a year. Corporate loan rates have declined
but stay high at 17 percent. Most borrowers have to pay far higher
interest rates. Scarily, the NBU estimates non-performing loans at
the high level of 30 percent of all loans.

Usually, commercial banking expands sharply after a major fi-
nancial crisis. Logically, it should start now, but so far credit expan-
sion has barely begun.

Anders Aslund is a senior fellow of the Atlantic Council in
Washington and a member of the supervisory board of Bank Credit
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Brief review of Ukrainian
banking system in

2016: is there any hope
to restore?

Anna Sisetska
Counsel,
h Vasil Kisil & Partners

The economy and the banking system of Ukraine in 2016 continue to be affected
by the problems of 2014-2015. Hryvnia devaluation, aggression of the Russian
Federation in Ukraine, insufficient corporate governance and the subsequent loss
of confidence led to a deterioration of the banks’ loan portfolio. All the above-
mentioned have caused an outflow of deposits, freezing or substantial limitation
of lending, and currency fluctuations, which has negatively affected the financial
standing of many Ukrainian banks. Due to rising negative debts, banks had to
create significant reserves for active operations, which inevitably had a negative
impact on the level of capitalization of banks. In 2014-2016 the number of banks
decreased significantly. In early December 2016 only 97 banks still had a banking
license as compared to 180 banks in early 2014 according to the NBU.

Although the situation is not so hard as it was in 2014 and certain positive symp-
toms become apparent, itis still too soon to speak of abatement of the banking cri-
sis. The Ukrainian banking system is currently in the middle of a reformation stage.

In December 2016, the NBU extended currency restrictions that have been effec-
tive for more than two years. Although they have a temporary nature, their validity
period has not been defined this time. Definitely, such restrictions should neither
replace the reform, not be the reform itself. It is only swift actions of Ukrainian
state authorities and regulators based on a comprehensive strategy that can bring
the weakened banking sector of Ukraine back to health. Of course, the NBU and
the government have succeeded in stabilizing the situation and even brought to
life certain highly anticipated liberalizations. They include the liberalization in the
market of importing services which implies the cancelation of price examination
certificates by Derzhzovnishinform SE and the Ukrainian translation of the sup-
porting primary documents, as well as removing barriers to export of services by
the Law that became effective on December 3, 2016 making it legally possible to
execute agreements by means of correspondence exchange and issue of invoices.

However, the NBU independently continues monitoring the currency transac-
tions and may block any transaction the NBU believes to be risky, non-compliant
with the law or posing a real or potential threat to legalization of proceeds from
crime. As such, there is still much work to be done in order to put in place a mod-
ern and sound banking system which is adequately supervised. In particular, it is
highly important to complete the internal reform of the NBU to change their func-
tionality and establish within the mentioned process a bank and an export credit
agency for supporting small businesses. Also, it is the matter of priority to take
measures allowing to cancel currency restrictions that foreign investors name
among the reasons keeping them from entering the Ukrainian market. All these
restrictions refer, among other things, to the (a) established maximum allowable
120-day period for settlements under export and import transactions, (b) effec-
tive prohibition of early repayment of foreign currency loans to non-residents, al-
though a debt-into-shareholder equity conversion is allowed, (c) mandatory sale
of 65% of foreign currency earnings, (d) prohibition on dividends distribution for
the period preceding 2014-2015 or in amounts exceeding USD 1 mln or 10% of the
total amount of payable dividends during one calendar month, (e) prohibition on
purchase and transfer of foreign currency for the purposes of returning abroad the
funds received from sale of corporate rights in Ukrainian entities, corporate rights
in Ukrainian entities, and funds received from Ukrainian entities’ capital reduction
or as a result of withdrawal from participation in the same, (f) prohibition on pur-
chase of foreign currency at the instruction of a resident company that has foreign
currency funds held in current and deposit accounts in an amount exceeding USD
25,000.00 or an equivalent thereof in any other currency, with a few exceptions.

The concept of anew currency control regulation for 2017 approved by the NBU
provides for elimination of those restrictions in the context of EU integration
aimed at increasing the export potential of our country. It remains to hope that
the mentioned will be implemented in addition to making structural changes in
the banking system of Ukraine. All of this isimportant not only for restoring con-
fidencein the banking system and its attractiveness to foreign investors allowing
to solicit accounts, but also to ensure quality improvement and risk mitigation
for banking services, a high level of protection for consumers and financial in-
termediaries and to increase the role of the banking system in the sustainable
economic growth of Ukraine.

Vasil Kisil & Partners
Leonardo Business Center, 17/52A Bohdana Khmelnytskoho
St., Kyiv 01030, Ukraine; cs@vkp.ua, www.vkp.ua
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A woman with a whistle tries

to stop a police car carrying a
detained protester during a rally
of people who lost their money
in the failed Bank Mikhailivsky
on Khreshchatyk Street on Nov. 3.

(Volodymyr Petrov)

By Brian Bonner
bonner@kyivpost.com

Why many at the top
don’t want to talk
about asset recovery

any in Ukraine and in the world want to talk
M about how Ukraine will recover the $40 bil-

lion in assets stolen since 2010, more than a
quarter of it from the corrupt and dysfunctional bank-
ing sector.

But the ones who can do the most about solving the
problem are also the least eager to talk about the mess:
President Petro Poroshenko, Prosecutor General Yuriy
Lutsenko, Deposit Guarantee Fund director Kostyantyn
Voroshylyn and National Bank of Ukraine Governor Valeria
Gontareva. Also on the list are many of the nameless, face-
less, corrupt judges among a pool of 7,000 who are hiding
behind their robes, their bribes in Ukraine and their 97 per-
cent disapproval rating from the public.

To say this is a national disgrace doesn’t begin to de-
scribe the sad situation.

To recap: Ukraine had no effective banking regulation
before 2014 - the central bank didn’t know who owned the

banks and granted big refinancing loans without personal
guarantees or collateral.

Today’s regulation remains suspect, despite the inter-
national accolades heaped in some quarters on Gontareva,
who, despite her shortcomings, remains the best and most
transparent person to lead the central bank.

This scandalous pre-revolution environment allowed for
the most massive bank robbery in independent Ukraine’s
history: At least $14.5 billion in losses through insider
lending and bank fraud. In a lot of cases, “insider lending”
was simply the polite term for “embezzlement.”

More than 80 banks crashed this way — imploded in the
multibillion-dollar orgy of of bad lending by insiders who,
of course, stuck suffering Ukrainian taxpayers with the bill
that they keep on paying.

How many criminal cases have been forwarded by the
central bank and Deposit Guarantee Fund for investiga-
tion? At least 3,500.
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How many bank owners are charged with fraud or convicted of
fraud? 0.

How many civil lawsuits have been filed to recover assets from
failed banks? Only 7, at least by the Deposit Guarantee Fund, accord-
ing to its deputy managing director, Andrii Olenchyk, despite the fact
that civil lawsuits offer the best opportunity to recover the money.

How much of the lost $14.5 billion has been recovered, frozen,
seized or repaid?

Estimates vary, since no person or agency coordinates this hunt, but
the answer is far less than 10 percent of the total amount looted.

Those officials who are brave enough to show up to conferences,
like the Kyiv Post Tiger Conference on Nov. 29 and the International
Asset Recovery Conference in Kyiv on Dec. 15-16, usually offer up ex-
cuses to explain the failure to bring justice to Ukrainians and money
to the treasury.

The Deposit Guarantee Fund, which has paid out $3 billion in losses
to insured, and the National Bank of Ukraine, which is owed another
$3 billion, blame prosecutors for not filing criminal charges in obvi-
ous, clear-cut cases of fraud.

Prosecutors, in the rare moments where they will discuss the is-
sue, say the central bank and Deposit Guarantee Fund submitted cas-
es with weak evidence.

And the uninsured depositors, who are owed more than $5 billion, are
seething with anger at what they view as a rigged, corrupt, insider system
now run by President Petro Poroshenko for his benefit and the benefit of
his friends and cronies and other untouchable oligarchs or lawmakers.

Some of the powerful elite, who think they should be allowed to
keep what they have stolen, are trying to run out the clock.

There is a five-year statute of limitations for liquidating insolvent
banks. There’s a three-year window for filing civil lawsuits.

All of the bank failures, reducing the size of the sector from 180
banks to only 100 today on the way to 50-60 banks, are turning out to
be a mere warm-up to the big bombshell that is about to explode.

PrivatBank, which controls 20 percent of the nation’s banking as-
sets, is on the verge of collapse due to insider lending on a scale unri-
valed by any other banks.

The bank’s insured deposits are estimated at Hr 100 billion — a sum
equal to the entire payouts to date by the Deposit Guarantee Fund.
One could assume that the uninsured deposits are at least as much,
another Hr 100 billion - for $7.5 billion in taxpayer losses altogether.

Getting wind of what is ahead, people have been lining up to get
their money out even as PrivatBank’s owner, [hor Kolomoisky, says
there is no need to panic.

As I understand from insiders, the government was set to announce
that it has taken control of the bank and its increasingly worthless as-
sets, but the state in ownership of the three largest banks.

The big question is whether Kolomoisky will pay criminal or civ-

il penalties for the bank’s collapse. But it is not much of a mystery.
No powerful person has ever been brought to justice in Ukraine - let
alone one of the five most powerful people the nation.

So, congratulations and my sympathies, suffering Ukrainian taxpay-
ers: You now own the three largest banks in Ukraine — UkrExImbank,
the historical piggy bank of the president; Oschadbank, the histor-
ical piggy bank of the prime minister, and now the hollowed-out
PrivatBank, which appears to have been the piggy bank of Kolomoisky.

Let’s all hope that money starts growing on trees.
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bt Export credit agencies and

Andriy Olenyuk p
Partner, opportunities for solar energy
v . DHSHLEEAL projects in Ukraine

This year the development of "green energy" power plants, such as solar plants,
has gained momentum. This is largely because of the attractive feed-in tariffs
and the government guaranteed off-takes of all produced energy by the state-
owned entity. Of course, there are also hurdles and uncertainties that prevent
the sector from developing at a higher gear. Possible public pressures on the
government to cut feed-in tariffs, predictability of securing feed-in tariff, land
allocation and grid connection are among a few. Another important factor is the
need to import large portions of equipment and materials needed for solar proj-
ects from abroad and pay significant amountsin hard currency. Given the lack of
affordable financing for developing new projects in Ukraine, having necessary
funds handy is not easy. Local banks do not offer favourable conditions for Ukrai-
nian businesses under existing circumstances.

Considering the above, Ukrainian businesses are looking for financing abroad,
including from export credit agencies ("ECAs") to secure so much needed fund-
ing. But what ECAs have on the table for such projects?

ECAs are usually public or quasi-public agencies that provide financing to ex-
porters or importers to facilitate cross-border trade. The financing is provided
by way of direct loans or guarantee and insurance covers. The official list of ECAs
can be found on the OECD web-page (for example, EDC in Canada, Euler Hermes
in Germany, Atradius in Netherlands, KEXIM in Korea). Overall, the financing pro-
vided by ECAs has certain advantages over regular corporate financing and is
commercially attractive both for large companies and small and medium enter-
prises because of lower interest rates, mid- and long-term maturity periods and
the exporters' ability to receive funds directly from ECAs and not from importers.

In the case of a direct loan, a Ukrainian developer can request an ECA to fund
a purchase of equipment and materials from an exporter in the country of the
ECA's origin. Requirements to such requests and to the relevant sale and pur-
chase contracts depend on the ECA. Therefore, interested importers should get
acquainted with such requirementsin advance before making any arrangements
with exporters. Often in such case, an importer signs a financing agreement with
the ECA, which, in turn, pays for the equipment under a sale and purchase agree-
ment directly to the exporter. The importer then must repay the loan to the ECA
on the terms of the financing agreement between such importer and the ECA.

Another product provided by ECAs is the guarantee and insurance covers. Such
covers are usually provided by ECAs to financial institutions (such as banks) that
finance the purchase of goods from foreign sellers. That way, the ECAs act as
guarantors and the financial institutions act as financiers extending financing.

Regardless of the stringent capital flow controls introduced in Ukraine, the
National Bank of Ukraine expressly allows for a possibility of ECA financing for
Ukrainian borrowers without funds hitting bank accounts in Ukraine. Under
the applicable regulations, Ukrainian borrowers or banks can obtain and repay
loansin hard currency to finance imports, provided that such loans are provided
with the participation of a foreign ECA, which country of registration has an offi-
cial ranking of not less than "A" as confirmed by one of the world's leading rating
agencies (Fitch Ratings, Standard & Poor's, Moody's). Regulation contemplates
that credit funds may be transferred by the financier directly to the exporter
under the terms of the sale and purchase agreement without such funds being
first transferred to the importer/borrower in Ukraine as is customarily required
for cross-border loans. The regulations also specifically provide that a Ukrainian
borrower is entitled to repay such funds but subject to certain conditions (docu-
mentary confirmation that the funds have been paid to the exporter in the first
place). Moreover, the regulations permit to repay various fees associated with
the ECA's participation above the interest cap imposed by the same regulations.

Thus, Ukrainian businesses that wish to develop solar power plants but lack
funds to purchase equipment abroad have a good range of products by ECAs
that they can use. Overall, before turning to ECAs for loans or covers, any busi-
ness must carefully analyse the ECA's requirements and determine which prod-
uctis the best fit for the project at hand.

Tel.: +380 44 337 7007
Fax: +380 44 337 7008

info@everlegal.ua
www.everlegal.ua
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People line up at an ATM of a PrivatBank
branch on Saksahanskoho Street on

RS State buys PrivatBank;
taxpayer losses will be
at least $5.6 billion

By Josh Kovensky kraine's government is nationaliz-
kovensky@Kkyivpost.com ing the country’s largest commer-
cial bank, PrivatBank, after it failed
to fill an Hr 89 billion hole ($3.4 billion) in its
books.
National Bank of Ukraine Governor Valeria
Gontareva and Finance Minister Oleksandr
Danylyuk announced the decision on Dec. 19,
pledging to protect depositors' money, say-
ing that the bank's credit portfolio is infected
with insider loans -- many of them unpaid --
amounting to 97 percent of the loan portfolio.
Gontareva's statement revealed what had
been known to the NBU for at least a year. It

also lent credence to what critics have alleged
for even longer: that PrivatBank operated
more like an embezzlement scheme for own-
er-oligarchs Thor Kolomoisky and Gennadiy
Bogolyubov than a properly functioning bank.
The question now is whether they will re-
pay these bad loans and face any legal conse-
quences, or simply stick Ukrainian taxpayers
with a bill that could exceed $5.6 billion (Hr
148 billion).

Gontareva hinted at the nationalization
of PrivatBank a week earlier while announc-
ing the institution’s financial stability report
on Dec. 13. “The key risk to financial stability
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Do you or your bank own
the money on your
current account?

e

Maxim Oleksiyuk
Partner, Attorney at Law

Over the last several years, more
than 80 banks in Ukraine have
been declared insolvent. Business
entities and private citizens have lost
billions of hryvnias that was on their
current accounts. We've got used to
the news of another bank turning into
an empty can, from which all funds
have been washed out, leaving zero
chances for restitution. It looks like
there can be no happy end for stories
like these. Here I'd like to shift your
attention to a little detail which the
banks avoid disputing, and which
changes the whole scene dramatically:
itis whether your bank owns the funds
in your current account?

Let's take a look from different angles:

the comparative and common sense
approach: Today, hryvnia is issued by
the National Bank of Ukraine and are
declared to be the only legal payment
instrument in the country. But the law
limits the ability of legal entities and
natural persons to make settlements
in cash, thus forcing us to use cashless
payment systems. The NBU empowers
its agents — the banks — to register and
account all transactions with these fi-
nancial instruments — cash — on bank
accounts. Being just a registrar and a

[KYIV POST LEGAL QUARTERLY] #04/2016

bookkeeper, banks are not allowed to
operate with your money until you de-
cide to enter into a deposit or trust
account agreement with the bank. A cur-
rent account shouldn’t be confused with
adepositaccount-where one concludes
another agreement on a bank depos-
it, under which funds are borrowed by
the bank and title to the funds is trans-
ferred to the bank’s ownership. In fact,
accounting your money on your account
itself does not provide your bank with
any rights to your money. Let's compare
a currentaccount with accounts in secu-
rities (shares, bonds, etc.) — the latter
is also opened by banks serving as de-
positaries of securities. If the insolven-
cy of a bank were to lead to the loss of
title to shares by shareholders of a joint-
stock company, who would keep shares
in such an account opened with a bank?
Another example: could you imagine
that the hypothetical insolvency of the
state registrar service or the state land
cadaster would lead to losing your title
to your house or land plot?

"If you want to steal
some money,
don't rob a bank —
open one."

Bertolt Brecht

formal/legal approach: there is no
provision either in the law or in the
usual agreements on servicing cur-
rent bank account stipulating the
alienation of your funds in favor of
the bank by means of accounting

them on a current account opened
with a bank. One cannot find any title
transfer wording, or even transfer in
trust provisions or orders while com-
municating with the bank regarding
servicing your current bank account —
unless you explicitly order the trans-
fer of your money from your account
to an account belonging to the bank.
Even the wording ‘transfer from ac-
count to account’ is not logically cor-
rect, because the title is transferred
from person to person, with due re-
flection in the accounts. Changes in
accounts are just the registration of a
transaction for the transfer of a virtu-
al financial instrument.

There is no formal or common sense
reason to stick to archaic image of the
bank as the custodian of your mon-
ey. This paradigm has sunk into obliv-
ion, together with real money made of
gold and silver — for better or worse.
Today’s currency is a virtual thing —
even that of paper. There’s no doubt
that this ambiguous and non-trans-
parent situation — is artificially sup-
ported by the banks in order to get
profit from operating with your money,
while not entitled to do so. The insol-
vency of a bank should not have any
adverse effect on current accounts —
which are simply a register kept by a
bank, acting as the NBU’s agent. Such
a register is subject to transfer to an-
other agent as it is. But such approach
could hardly be supported by the NBU,
which cares for the banks and their
business first.

KMEeir7Ners

9



PrivatBank owner
lhor Kolomoisky

in December 2010.
Kolomoisky surren-
dered control of the
bank to the state on
Dec. 18. (Ukrafoto)
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in the short run is possible non-compliance by a few large
banks with recapitalization programs, which were based on
diagnostic studies,” said Gontareva.

These reports prompted withdrawals from PrivatBank.
On Dec. 16, there were reports that PrivatBank had limited
daily withdrawals from ATM machines.

Bu now, PrivatBank has effectively become a second
Oschadbank - a mammoth business run by the state.

The amount that could have been siphoned out of the
bank through insider loans may be as high as Hr 163 billion
(%6.3 billion), according to NBU data. That is more than
Ukraine’s defense budget and at least 5 percent of the na-
tion's economic output this year.

Even after nationalization, Kolomoisky will retain con-
trol of the bank’s payment systems, which appear to be
owned via separate legal structures, giving him continued
leverage.

Political analyst Vitaly Bala said that the threat to de-
stroy the bank has been a main source of power for
Kolomoisky. “He’s a very creative businessman,” said Bala,
laughing. “But the problem has become too big for the gov-
ernment to ignore.”

The International Monetary Fund has made resolving
the PrivatBank problem one of the conditions for Ukraine
to receive the next loan installment. With upwards of $3.5

billion in payments to foreign creditors due next year,

NBU officials may need IMF lending to make it through
2017. IMF lending has stalled at $7.7 billion out of a possi-
ble $17.5 billion because of Ukraine's failures on the reform
front, including in the banking sector.

Privat party

Ukraine’s banking sector is characterized by poor reg-
ulation, insider lending, and fraud. Some thought that
PrivatBank's size alone would protect it, but since its 1992
founding, it appears that its owners also fleeced deposits
off its customers through insider loans.

PrivatBank has 20.5 million depositors holding $11 bil-
lion in assets, out of 45 million Ukrainians with a banking
system worth $52.8 billion. That accounts for 21 percent of
the sector's assets.

The bank, however, minimized the problem and through
last week said it was meeting central bank refinancing re-
quirements and operating normally. It also said that only
17.7 percent of its credit portfolio is related-party loans --
a far cry from 93 percent that the NBU calculated. Before
nationalization, Dragon Capital placed the amount at be-
tween 40 and 80 percent.

According to the NBU figure, the insider lending would
amount to $6.3 billion (Hr 163 billion) out of a total loan
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portfolio of $6.8 billion (Hr 180 billion.)

Besides a source of cash, PrivatBank was a lever of influence for
Kolomoisky. It was feared that he could destroy the bank in retalia-
tion for legal moves that interfere with his vast business interests in
airlines, oil and media.

Another path to destruction involves PrivatBank’s online bank-
ing service Privat24. The division provides internet banking, a pay-
ment system that processes 40 percent of transactions in Ukraine,
according to Samopomich Party lawmaker and member of the
Parliamentary Committee on Banking Oleh Lavryk.

“The bank is used as a machine for receiving money,” said
Oleksandr Savchenko, director of the Kyiv International Institute of
Business and a former NBU official, of Kolomoisky’s intentions. “It's
a good mechanism, it can perform good operations, or it can kill.”

Flunking the test

PrivatBank’s related parties - Kolomoisky and Bogolyubov - have
largely failed to repay their loans to the bank, resulting in a non-
performing loan rate of up to 70 percent, the central bank said.

The NBU has known this since at least November 2015, according
to Oleksandr Zavadetsky, a former head of the NBU’s related party
loans monitoring department, one of the first government officials
to analyze the bank’s loan portfolio for insider lending.

“The insider loans diagnostic on PrivatBank showed results that
nobody expected to see,” Zavadetsky, who left the central bank in
October, told the Kyiv Post. “It caused real anxiety among everyone.”

In June, the NBU struck a deal with Kolomoisky that would see
him attempt to recapitalize the bank while reducing related party
lending. If Kolomoisky met the requirements, he would be allowed
to retain control of his bank.

Coordinated with the IMF, the plan gave PrivatBank’s owners

NATIONALIZING PRIVATBANK WON'T
MEAN NATIONALIZING PRIVAT24

online . payment
banking ‘ Pl‘lvat24 system
PrivatBank Privat Group

In addition to being Ukraine’s
largest physical bank by assets,
PrivatBank runs the country’s
most popular online banking
service, Privat24.

40%

Privat24, one of the most advanced payment systems in Ukraine,
still belongs to billionaire oligarch lhor Kolomoisky, despite the
Dec. 19 privatization of PrivatBank.

The payment system is not
owned through PrivatBank,
giving the owners control of
the system even in the event
of nationalization of the bank.

The percentage of transactions
that the Privat24 payment system
processes in Ukraine.

*according to Oleh Lavryk, lawmaker and member of the
Parliamentary Committee on Banking
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Owners of business, while making
decision on raising credit funds for its
development, depend on stability of the
economic and financial system, but not
always they can predict all risks that can
influence the possibility of refund in the
future, for example world crisis in 2008.

Moreover, it is impossible for business to predict extraordinary occasions, such as
military actions in the Eastern Ukraine or annexation of Crimea by Russian Federation.

It must be admitted thatin case of problems with loan servicing, borrowers often
try to avoid fulfillment of their loan liabilities, save their assets and to continue
running their business. Usually, this is accomplished by commencement of the in-
solvency procedure.

In such case, only the one, who actually controls the insolvency procedure, has a
chance to achieve positive result from it.

Control oftheinsolvency procedureis a possibility to influence the decision of credi-
tors’ meeting on formation of the creditors’ committee, and, further, the decision of
creditors’ committee on appointment of insolvency officer - asset manager or liqui-
dator, and on proceeding to the next stage of the insolvency (financial rehabilitation,
liquidation) and determination of property disposal procedure.

With such purpose, owners of business can form certain amount of accounts pay-
ablein legal entities that are allied or affiliated with borrower, which may give them a
possibility of indirect influence on commencement of such procedures.

In such cases, lack of active performance from the lending bank, intended to
protection of its interests, is a guarantee that insolvency initiators or more active
creditors would gain control over the insolvency procedure, including the prop-
erty disposal procedure.

Lending bank can ensure control of the insolvency procedure by forming of liabili-
ties pool, the volume of which would be more extensive than its opponents have.

At the same time, by filing the creditor’s claims, bank should understand that cur-
rent legislation divides creditors on scheduled creditors and secured creditors (whose
claims are secured by the borrower’s pledge of property).

Only scheduled creditors have the right to participate in creditors’ meeting with a
right to vote and influence the insolvency procedure by election of a creditors’ com-
mittee. Claims of secured creditors are registered in the list of creditors separately
and are not taken into account in the process of determination of the creditors’ votes.

Consequently, itis clear that Bank can ensure determininginfluence on the decision
of the creditors’ committee by solving two problems. Firstly, to file maximum amount
of its scheduled claims, and secondly, to take measures for decrease of scheduled
claims of the other creditors.

With this purpose, Bank, before filing, should analyze the amount of its claims
and debtor’s assets that secure such claims, particularly, value and relevance
of such assets.

For example, to secure performance of obligations under the credit agreement,
Banks can take in pledge goods for sale, namely, property that is used by the bor-
rower in operating activities or borrower’s right to claim against its counterparties on
supply agreements, services agreements, etc.

In the majority of cases, as of the date of borrower’s insolvency commence-
ment, such subjects of a pledge may not be actually available. So, Bank would
not have a possibility to uphold its claims at the cost of such pledge. This demon-
strates thatincluding of such subjects of pledge to the list of secured claims would
be not recommended.

CurrentLaw oninsolvency provides creditors with therighttoabandon such pledge,
so that bank’s claims would be included to scheduled and would provide bank with
more chances to refund through control of borrower’s insolvency procedure.

Additionally, bank should analyze claims of other creditors, and special attention
should be given to claims, which would allow such creditors to influence decision of
creditors’ meeting on formation of the creditors’ committee, and on decisions of the
creditors’ committee.

In case of the slightest doubt and sufficiency of such claims, it would be reasonable
to object against them and prove their groundlessness.

Law oninsolvency also provides scheduled creditor with the right to seize the court
with claim on invalidity or denial of debtor’s legal transactions or property actions
that were made during one year, preceding the initiation of an insolvency case.

With the help of such instrument bank has a possibility to appeal against formation
of liabilities in legal entities, affiliated with borrower, and increase of its influence on
the decisions, which would be made within the insolvency procedure.

Careful attention to the candidature of asset manager is also important. In the case
of any reasonable suspicions of interest of the abovementioned person to debtor or
one of the creditors, bank should apply the procedures to discharge the appointed
asset manager and complain against his actions to the regulatory.

Following conclusion form the practice of insolvency case proceedings can be
made: only active performance and high qualification of bank’s legal advisers would
allow protecting interests and rights of a lending bank in case of insolvency of the bor-
rower with maximum efficiency and positive result.

Artem Stoyanov
Senior partner,
LCF Law Group

LCF Law Group,
L C F 47, Volodymyrska St., office 3, Kyiv, 01001, Ukraine
info@Icf.ua www.lcf.ua
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Ukrainian Finance
Minister Olek-

sandr Danylyuk and
National Bank of
Ukraine Governor
Valeria Gontar-

eva announce the
nationalization of
PrivatBank on Dec.
19. Losses to taxpay-
ers could exceed
$5.6 billion. State
officials promised to
protect depositors.
(Julia Berezovska/
Press office NBU)
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three years to gradually fill the hole. But all banks had to
attain a capital adequacy ratio of 5 percent by the end of
September, meaning that Kolomoisky had to inject money
into PrivatBank worth 5 percent of its credit portfolio.

“The IMF is funding the country, so they see that there
is potentially a hole in the financial system that can be cre-
ated in an aggravated situation by PrivatBank,” said Thor
Olekhov, head of law firm Baker & McKenzie’s financial in-
stitutions practice in Kyiv.

PrivatBank’s press service only admitted to a capitaliza-
tion requirement of Hr 10 billion ($379 million).

A December report from the NBU says that the coun-
try’s top 20 banks had an average non-performing loan rate
of 53 percent; even at that level, Kolomoisky would have to
supply at least Hr 89 billion ($3.4 billion) of his own money
to make the bank safe.

The IMF-approved repayment plan had already run into
problems by the September deadline. It turned out that col-
lateral for many of the bank’s loans came nowhere near
matching the value of the loans themselves - out of a cred-
it portfolio of Hr 180.4 billion ($6.8 billion), PrivatBank was
able to verify collateral for Hr 31 billion ($1.1 billion), leav-
ing an Hr 148 billion ($5.6 billion) gap.

Some fear that PrivatBank owner lhor
Kolomoisky has siphoned money out of the
bank, leaving Ukraine's taxpayers on the
hook for up to $6 billion in losses under state
ownership; PrivatBank says all is well.

Danylyuk cited that Hr 148 billion figure during the post-
nationalization press conference of the maximum amount
of money that Ukrainian taxpayer would have to pay.

The IMF duly noted this failure in its September mem-
orandum, referring to “a decision for state participation in

the recapitalization of a problem systemic bank.” Moreover,
the fund allotted Hr 166 billion ($6.3 billion) in bond issu-
ances for “bank recapitalization.” Subtracting the Hr 14.3
billion ($542 million) set for state-owned Oshchadbank and
Ukreksimbank, that comes to Hr 135.7 billion ($5.1 billion)
to cover issues relating to “systemic banks.”

At the time the report was released, the NBU ran a stress
test on the top 20 banks.

PrivatBank flunked.

On the offensive

The NBU determined that PrivatBank’s shareholders
either could not, or did not want to, repay the loans

to recapitalize the bank. Bank CEO Oleksandr Dubilet
flew to Washington, D.C., in early October to lobby
against the bank’s nationalization. At the same time,
lawmaker and metallurgy mogul Serhiy Taruta was at
an IMF meeting in Washington distributing a pamphlet
alleging corruption in the NBU.

In Kyiv, protests started to appear with more frequen-
cy around the NBU. One protest in November, over the col-
lapsed Bank Mikhailivsky, saw thousands of pensioners
close down the street on which the NBU is located.

Volodymyr Fesenko, director of the Penta political stud-
ies center, said that while PrivatBank was likely behind
some of the Kyiv disturbances, “the interests of many dif-
ferent factions came together. Batkivshchyna, (business-
man Serhiy) Taruta - a political crisis and snap elections
would all be to their benefit,” Fesenko said.

What does nationalization really mean?
Gontareva said on Dec. 8 that she intended to resolve the
issue of PrivatBank by the end of 2016.

In its second-ever financial stability report on Dec. 13,
the NBU published figures showing that PrivatBank was
Hr 89 billion ($3.4 billion) short of filling its capital needs.
“Resolving this risk demands quick, tough, and coordinated
actions by the NBU and the government,” reads the report.

In the week leading up to nationalization, the Ukrainian
press was full of rumors. PrivatBank's press service released
a statement the day after the NBU report on Dec. 14, call-
ing nationalization reports part of a "coordinated informa-
tion attack."

But by Dec. 18, a joint NBU and Deposit Guarantee Fund
team was in Dnipro to begin the takeover.

That evening, the Cabinet of Ministers issued a decision
under Article 41.1 of the law on guaranteeing deposits, say-
ing that they had agreed to a request from the NBU to na-
tionalize the bank. PrivatBank simultaneously entered into
temporary administration as the government bought 100
percent of the shares from Kolomoisky for Hr 1.

The bank now belongs to the Ministry of Finance, allow-
ing the government to inject up to 150 billion in capital to
stabilize the institution.

To fund the capital injection, the government will issue
Ukrainian treasury bonds to fund the bailout.
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$6 billion bailout?

But won’t filling the hole in PrivatBank’s spreadsheet will mean
that the Ukrainian government is paying for Kolomoisky’s insider
lending?

“Unfortunately, yes,” said Savchenko, the business school director
and former NBU official.

Kolomoisky has likely used the past few months to “siphon the
tastiest bits out of the bank,” said Fesenko, the political analyst,
meaning that Ukraine will likely inherit an empty bank.

Given that the NBU says PrivatBank has a total loan portfolio of
Hr 180.4 billion ($6.8 billion), the bank’s nationalization could mean
Ukraine will pay up to 20 percent of its annual national budget over
time to cover the losses.

The risks inherent to nationalizing PrivatBank led to dithering
from the Presidential Administration on what decision to take, said
Bala, the political analyst.

Zavadetsky, the former NBU related party lending monitor, said
that the NBU should have nationalized PrivatBank in December
2015 after it realized the depth of the related-party lending problem.

“What should have happened, didn’t happen,” Zavadetsky said.

Insured losses

This is the amount the taxpayer-financed Deposit
Guarantee Fund has paid out to individuals who lost
their money in liquidated banks since 2014. The
maximum individual payout is Hr 200,000 or $8,000.

Uninsured losses

The number from the Deposit Guarantee Fund
comes from an accepted creditors claim registry,
filed by uninsured depositors (over Hr 200,000 in
losses), corporate entitites, etc. These non-insured
deposits will be paid out from proceeds received
from the sales of assets of failed banks. Payouts are
made according to priorities set out by law. As of
Dec. 1, there is an approved registry for 79 liquidated
banks.

Hr
80 billion
($3 billion)

($8.8 billion)

Unrepaid refinancing loans

This is the amount of money that bankers or former
bankers owe the National Bank of Ukraine for
refinancing loans from the central bank, dating back
at least to 2008, when Viktor Yushchenko was
president.

Hr
72 billion
($2.7 billion)

Total losses

The losses are likely to grow as more banks are
liguidated and more claims for financial losses are
filed. The bank losses amount to 15 percent of
Ukraine's expected gross domestic product in 2016.
The actual dollar vallue of the losses is higher, since
some of the unpaid loans were takenout when the
exchange rate was Hr 5/$1. Now the rate is

Hr 26/$1.

($14.5 billion)

By Ira Movchan | Kyiv Post
Sources: National Bank of Ukraine, Deposit Guarantee Fund of Ukraine

Ukraine's banking sector losses have grown to at least $14.5 bil-
lion, not counting another $6 billion in probable losses from the
newly nationalized PrivatBank. The losses are broken into three
categories: state payments to insured depositors, uninsured
deposits lost by consumers and unpaid refinancing loans owed
to the National Bank of Ukraine.
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Positive developments in debt restructuring

Recent years may be characterized as the era of big debt restructuring
projects in Ukraine. Unlike in countries with developed economies, legisla-
tion in Ukraine is not advanced enough to facilitate efficient and swift debt
restructuring. Some legal and financial instruments that are customary for
such matters in developed countries are still not available in Ukraine.

At the same time we have to admit that situation is changing and we see
significant positive developments in borrowers’ and creditors’ approach
to restructuring. Some issues which several years ago could be deal break-
ers, may be easily resolved now and do not prevent parties from a dia-
log. | would say that ability to put yourself in shoes of the other party and
readiness for compromises are essential for successful restructuring. And
being engaged in a number of restructuring projects which involve both
local and foreign creditors we see that very often parties are ready now to
go against their short-term interests in order to close the deal and obtain
benefits in the future.

In addition to general evolving of creditors’ and debtors’ approach to the
debt restructuring, | can also mention some positive improvements of local
legislation which make voluntary debt restructuring more attractive for all
involved parties.

I mean the Law of Ukraine “On Financial Restructuring” (the “Restructur-
ing Law”) which became effective on 19 October 2016 and changes imple-
mented to the Tax Code of Ukraine in connection with this law.

Thought not perfect, the Restructuring Law creates legislative base for
voluntary debt restructuring in Ukraine. It is fair to say that without this
law there were successful restructurings in Ukraine and most of the mar-
ket could live without this law. However, one of the main positive novel-
ties introduces by this law is implementation of some unified rules for all
participants of a restructuring project which further may be improved as
the practice develops. Moreover, the Restructuring Law is welcomed by the
state-owned banks which were limited in their ability to participate in re-
structuring projects due to their status and risks connected with it.

Now, it is clearly stated that state-owned banks and banks with state-
owned share in the capital may participate in restructuring projects on
agreed conditions, which may include i.a., suspension of accrual of interest
and partial debt writing off. Due to this we expect that state-owned banks
will be the most active creditors in practical utilization of the new law.

In addition to technical issues which aimed at making the restructuring
process more organized and straightforward, tax preferences given to par-
ticipants of debt restructuring under the new law are attractive enough to
stimulate both debtors and creditors to arrange debt restructuring projects
under the Restructuring Law. The most important preferences are connect-
ed with VAT-exemption of some operations with assets as well as exemption
from corporate profit tax of the profit obtained by a borrower as a result of
debt writing off.

Though the Restructuring Law has become effective several months ago,
implementation of its rules is still subject to creation of special bodies (sec-
retariat and arbitration court) which are required by the law. It is expected
that all bodes will be created by February 2017 and then first restructuring
projects under the new law will be commenced.

So far debtors and creditors have some additional time to agree on the
terms of restructuring so that in the process of restructuring they will be able
to fixtheirarrangementsin the restructuring plan without unnecessary long-
lasting negotiations and will swiftly pass to the stage of implementation.

Arzinger
75, Zhylyanska St., 5th Floor; 01032, Kyiv, Ukraine
mail@arzinger.ua www.arzinger.ua
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Poroshenko’s 'moment of truth'
NBU officials insist that they will attempt to force
Kolomoisky to repay the loans. If not, they say, they will at-
tempt to seize as much of his collateral as they can.

But political analysts doubt that the Dnipro billionaire
will repay his debts.

“Kolomoisky has been more inclined to negotiate
in recent months,” said Fesenko. "This situation with
PrivatBank was critical, and forced him and the govern-
ment into a deal. But it's unlikely that he will pay back ev-
erything immediately."

Fesenko added that the 1+1 TV channel, which los-
es money but provides political influence, could have fig-
ured into the deal to nationalize PrivatBank. As long as
Kolomoisky retains 1+1, he will be able to spread his own
version of the story.

Some outgoing PrivatBank officials are doing so. Both
Dmytro Dubilet, the bank's information technology direc-
tor, and Oleg Gorokhovsky, a bank executive, claimed that
the bank was forced into nationalization by an informa-

. . . tion attack. Aleksandr Dubinsky, a journalist on 1+1, sug-
People walk away from a PrivatBank branch on Oct. 24 in Kyiv.
(Kostyantyn Chernichkin) gested that the government does not know how to operate
PrivatBank's technological systems, setting up a nar-
rative in which Kolomoisky pulling the plug on
Privat24 looks to be the result of govern-
ment incompetence.
Kolomoisky will also be able to
fight nationalization through the
courts/ Ukrainian law has no spe-
cific concept for bank “nation-
alization,” complicating the
government’s position.
“The issue is not clearly ad-

It's empty,
but preptt¥/

dressed in current law,” said
Oleksandr Kurdydyk, an attorney
at DLA Piper’s Kyiv office.

One scenario that worries is
that Kolomoisky could win a court
case after the government has
pumped billions of dollars to fi-
nancially stabilize the bank.

Whether Kolomoisky is held to
account for the bank's failure, and
how much of the burden average
Ukrainians must shoulder, is now in
the government's hands.

“It’s a moment of truth” for the
president, Savchenko said. m

NEWS ITEM: Some fear that PrivatBank's own-
er lhor Kolomoisky has siphoned the bank's
money abroad prior to the Dec. 18 national-
ization and handed over an empty bank.
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Aleksandr Peremezhko & Partners
86D Kazymyra Malevycha (Bozhenko) St., 3rd floor, office 3.1, Kyiv 03680, Ukraine; office@opp.com.ua
Www.opp.com.ua

Litigation & Arbitration; Tax and Customs; Corporate
and M&A; Competition and Anti-monopoly; Media and
Communication; Intellectual Property; White Collar
Defense

Kyiv,

+38 044 371 4007 Ukraine

Aleksandr Peremezhko

Ante Law Firm
45A Nyzhnoyurkivska St., Kyiv 04080, Ukraine; office@antelaw.com.ua
www.antelaw.com.ua

Litigation; Corporate; White collar; Transport &
Infrastructure; Aviation; Energy & Natural resources;
Employment; IP; Tax & Customs; Pharmaceuticals

Andriy Guck,
Kateryna Ishchenko

+38 044 277 2300 Kyiv,
Ukraine
Arzinger

75, Zhylyanska St., 5th Floor; 01032, Kyiv, Ukraine; mail@arzinger.ua
www.arzinger.ua

Antitrust & Competition, Corporate and M&A, Banking
2002 and Finance, Real Estate & Construction, Domestic &
International Litigation and Arbitration

Timur Bondaryey,
Managing Partner

+38 044 390 55 33 Kyiv,
Ukraine
Asters

Leonardo Business Center, 19-21 Bohdana Khmelnytskoho St., 14th floor, Kyiv 01030, Ukraine; info@asterslaw.com
www.asterslaw.com

Oleksiy Didkovskiy,

+38/044.230 6000 Armen Khachaturyan

1995 Full-Service Law Firm

AVELLUM
38 Volodymyrska St., 4th floor, Kyiv 01030, Ukraine; info@avellum.com
www.avellum.com

Mykola Stetsenko,

Managing Partner, Finance, Corporate / M&A, Dispute Resolution,

Glib Bondar, Kyiv, Restructuring, Tax, Competition, Capital Markets,
L R B Senior Partner, Ukraine = Employment, Real Estate, Energy and Infrastructure

Dmytro Marchukov,
Partner

AVER LEX Attorneys at law
2 Khrestovyi Alley, 5 floor, Kyiv 01010, Ukraine; info@averlex.com.ua
www.averlex.com

Projects

Olga Prosyanyuk,
Vitaliy Serdyuk

Kyiv,

+38 044 300 1151 Ukraine

2012 Criminal law and process; Litigation; Taxation

Axon Partners

34a, Vozdvyzhenska Str., Kyiv 04071, Ukraine; poke_us@axon.partners
www.axon.partners

Denys Beregovyi,
Dmytro Gadomsky,
Bogdan Duchak,
Nazar Polyvka
Baker McKenzie

Renaissance Business Center, 24 Bulvarno-Kudriavska St., Kyiv 01601, Ukraine; kyiv@bakermckenzie.com
www.bakermckenzie.com

IT, Media, Telecom, Intellectual Property, Litigation
2016 & Arbitration, Commercial Agreements, Transaction
support, Data protection

Kyiv,

38 044 578 2337 Ukraine

Antitrust & Competition; Banking & Finance; Corporate;

+380 44 590 0101 Serhiy Chorny, 1992 M&A; Securities; Dispute Resolution; Employment; IP;
+380 44 590 0110 Serhiy Piontkovsky International Trade; Real Estate and Construction; Tax
and Customs; Energy & Infrastructure
Belotsky Law Office
18/24 Dmytrivska St., 6 floor, Kyiv 01054, Ukraine; hello@belotsky.ua
belotsky.ua
Corporate and Commercial; Dispute
+38 044 466 9946 Viadislav Belotsky Kyiv, 2014 Resolution; Intellectual Property; Labour and

Ukraine Employment; Trademarks and Patents; Tax and

Customs, Private Clients
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B.C. Toms & Co
18/1 Prorizna St., Suite 1, Kyiv 01001, Ukraine; kyiv@bctoms.net
www.bctoms.net

+38 044 490 6000
+38 044 278 1000

Kyiv,
Ukraine

Agricultural Investments; Oil, Gas and Electricity; M&A;

BatelChlons Banking; Finance and Capital Markets

BDO Ukraine
201-203 Kharkivske Road, Kyiv 02121, Ukraine; bdo@bdo.kiev.ua
www.bdo.ua

Alla Savchenko,
Sergey Balchenko,
Victor Nevmerzhitsky

Audit & Advisory; Tax Dispute Resolution; Debt
1997  Restructuring Services; Corporate, Commercial, Labor
Legal Services; M&A

Brussels,

+38 044 393 2687 Belgium

CMS Cameron McKenna LLC
38 Volodymyrska St., 6th floor, Kyiv 01030, Ukraine; KyivOffice@cms-cmck.com
cms.law, cms-lawnow.com

Infrastructure; Corporate and M&A; Banking and
Finance; Commercial; Tax&Customs; Competition;
London, 2007 Dispute Resolution; Compliance; Employment; Property;
UK Technology Media and Communication; Agribusiness;
Lifesciences/Pharmaceuticals; Intellectual Property;
Energy; Private Equity

+38 044 391 3377 Graham Conlon

Dentons (LLC Dentons Europe)
49A Volodymyrska St., Kyiv 01034, Ukraine; kyiv@dentons.com
www.dentons.com

Banking and finance; Corporate/M&A; Dispute

igg 823 jgi g;‘: Oleg Batyuk glz%ﬁ:ﬂ 1992 resolution; Investments; IP&T; Real estate and
Construction; Restructuring; Tax
ECOVIS Bondar & Bondar

3 Rognidynska street, Office 10, Kyiv 01004, Ukraine; kyiv-law@ecovis.ua
WWW.eCcovis.com

Corporate & M&A, Antimonopoly & Competition,
Dispute Resolution, Air Law and Transportation,
Insurance Law, Real Estate & Construction, Taxation,
Energy, Banking & Finance

Kyiv,

+38 044 537 0910 Ukraine

Oleg Bondar 1998

ENGARDE
18 Pavlivska St., Kyiv 01054, Ukraine; office@engarde-attorneys.com
http://www.engarde-attorneys.com

International Arbitration, Litigation, Corporate and
2009 M@A, Financial Law, Investment Law, Competition Law,
Business Law

Kyiv,

+38 044 498 7380 Ukraine

Irina Nazarova

EVERLEGAL
40-X Hlybochytska St., 5 floor, office 22, Kyiv 04050, Ukraine; info@everlegal.ua
www.everlegal.ua

ﬁ::sgi'zgljszpﬁgf Kyiv, Corporate and M&A; Banking and Finance;
+38 044 3377007 oriy Porayko ~Partner: Ukraine 2015 Commercial Practice; Antitrust and Competition;

Andriy Olenyuk —Partner Dispute Resolution; White Collar Defense

FCLEX Law Firm
14D Bekhterivsky Lane, Kyiv 04053, Ukraine; info@fclex.ua
www.fclex.com

Litigation; Restructuring & Bankruptcy; Banking and
2002 Finance; Real Estate; Corporate and M&A; Tax; White
Collar Crimes; Intellectual property

Kyiv,

+38 044 238 6420  Viktor Barsuk Ukraine

Golovan & Partners Law Firm

33B Bulvarno-Kudriavska (Vorovskoho) St., Kyiv 01054, Ukraine; info@golovan.ua

www.golovan.ua

Complex Business Protection; Crimea & ATO Zone
Issues; White Collar Crimes; Litigation & International

Arbitration; Investment Disputes; Copyright & Related
Rights

Kyiv,

+38 044 486 0047 Ukraine 1996

Igor Golovan

16

Major clients Languages

B.C. TOMS & CO
LAW OFFICES

Kyiv - Lviv - London

English, French,
Russian, Ukrainian

I—
International & Ukrainian companies of the following

areas: energy, pharma, insurance, manufacture, natural

WND

English, Russian,

resources, non-profit, RES, retail, TMT, transport & Ukrainian
engineering, banks.
cM's’
Law Tax

English, French,
Ukrainian,
Russian

RADENTONS

Multinational corporations, commercial and investment
banks, energy companies, developers, hotel chains,
investment funds, international organisations

&a ‘
G ECOVIS

BONDAR & BONDAR

WND

English, Russian,
Ukrainian

Ukraine International Airlines, Interavia, Aerohandling,

RESO Group, Danske Commodities, Europcar Ukraine, Eﬁrs;ﬁgn Enalish
Bionorica SE (Germany), OPower Inc (USA), Advent T —  ENglsh,

International

ENGIRDE

Russian,
Ukrainian, English,
German, French,
Czech

Scania Group, Fuji Film (Ukraine), Hazera (Ukraine),
Bionade AG, Dalekovod d.d., Smart Holding, GEN-I
Group

DA EvERLEGAL

Russian,
Ukrainian, English

FCLE X

Attorneys at Law

Confidential

Azovmash, Ferrexpo AG, National Bank of Ukraine,

Ukrainian Business Group, Vernum Bank, AIS Group, English, Russian,

Concorde Capital, NEST Corp., Arterium Corp., Crystal ~ Ukrainian
Bank, AutoKraz, Helen Marlen Group and others
GOLOVAN
& PARTNERS
law firm

English, Russian,

Privileged Ukrainian
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Gramatskiy & Partners GRAMATSKIY & PARTNERS
16 Mykhailivska St., Floor 2-3, Kyiv 01001, Ukraine; office@gramatskiy.com ATTORNEYS AT LAW
www.gramatskiy.com EST. 1998

Business-Advocacy; Foreign Investments; Foreign City Capital Group, Seven Hills, Danfoss, De-vi, PlayTech, English. Italian
+38 044 581 1551 Ernest Gramatski Kyiv, 1098 Trade; Business Protection; Real Estate&Construction; ~ ClickMeln, Keystone Trading Technologies, Skywind Tech Poﬁsh ’Russiar;
y Ukraine Agribusiness; IT; Litigation; Taxation; Business UA, ULMA Ukraine, Celentano, Banka, Jeltok, Promkabel, Ukrainyian ’
Restructuring; Due Diligence; Debts&Bankruptcy Larsen, Graal, All-Ukrainian Advertising Coalition
e o, GRYPHON
36-D Eugene Konovaltsia Str., Kyiv 01133, Ukraine; office@gryphoninvest.com.ua
gryphoninvest.com.ua LEGAL
IFC (World Bank Group), Alfa-Bank Ukraine, Alfa
Vel (o Kiiv Corporate finance; M&A; Banking and Finance; Tax; Insurance Ukraine, Allianz Group, Aesthetic Consilium EngienRussan
+38.044 227 9212 N U Ukiaine 2016 Compliance; Forensic; Liigation; Due Diligence; Clinic, Leogaming Pay, Furshet, Eco-Market, Aol Ui
gor Lynny Business Structuring; Debts Restructuring Holding, Karbon Invest, Privat Bank, AIS Group, Astelit,
PKO Bank Polski, Kredobank,
ICF Legal Service "
| A
10 Muzeyniy lane, 1 st floor, office 101-103 Kyiv 01001, Ukraine; info@icf.ua
http://icf.ua/ m LEGAL SERVICE
Corporate consulting; International tax planning;
Kyiv, Investment consulting; Business Networking; Legal Russian,
(R ZE0 | el Ui Ukraine 2005 outsourcing; Family Office; Emergency legal aid; Asset Ukrainian, English
protection; Reputation management
Jeantet
4, Volodymyrska Street, 3 floor, Kyiv, 01001, Ukraine; bbarrier@jeantet.org
www.jeantet.fr W JEANTET
Karl Hepp de Paris Eﬂzrrﬁgtr:t%iasmt'\ﬁgsgﬁmﬁg gofrllr;)aeqﬁi%ncaanpdnal Multinational corporations, international financial Bﬁf;':lgn
+38 044 206 0980  Sevelinges, _ . 2015 Antimonopoly issues, Distrioution agreements, Real |nst|t_ut_|ons, fore|gr_1 and Ukrainian banks, European and Engiish, French,
Bertrand Barrier Estate Ukrainian companies EeE

Jurimex Law Firm .

vsa . offce 7, K ines reception@iu PRIMEX
9/2 Velyka Vasylkivska St., office 67, Kyiv 01004, Ukraine; reception@jurimex.ua H \ I EA
www.jurimex.ua .

Taxation; Banking and Finance; Media Law; Intellectual

Property; Administrative Law and Licensing; Land Law ISL, i et el B Ll 1zl

English, German,

Kyiv, R O, : Professional Group, NEFCO, Espreso.TV, Watsons, ’
+38 044 500 7971 Danylo Getmantsev Ukraine 2003 and Real Estate; nggnon and Arblltratlon, Interqatlonal High-Point Rendel LTD, Ukrainian Pay Card, Med Expert, Frengh, Russian,
Trade and Investment; Pharmaceutical and Medical ; Ukrainian
e Bokyung International Co.,LTD

KM Partners

5 Pankivska St., 5 floor, Kyiv 01033, Ukraine; admin@kmp.ua K NMAPTHEPIU1
PARTNERS
www.kmp.ua, www.wts.ua

Alexander Minin, Tax; Customs; Transfer pricing; M&A/Restructurings;
Maxim Oleksiyuk, Kyiv, Contract law; Litigation; Agriculture; Real estate; English, Russian,
R ST Alexander Shemiatkin, ~Ukraine e Competition/Antitrust; Corporate law; Labour law; Gite Ukrainian
Ivan Shynkarenko Currency control; IP; Criminal law
Koval & Partners, Patent & Law Company KOVAL
23 M. Raskovoy St., apt. 602, Kyiv 02660, Ukraine; info@koval-partners.com !\)l & Partners
www.koval-partners.com S intellectual property

lstalgit s (el Dislonie; Cosyy Ui 7 el Naspers, Philipp Plein, ForexClub, Efes, SCM, Stoller,

Koval Maxim, Kyiv, domain name disputes; Licening and Franchising; " ) English, Russian,
LD 2 2 Koval Natalia Ukraine 2L Castoms and Border Enforcement; Anti-counterfeiting Teddy Mountain, Alpha Industries, Evyap, Coral travel , Ukrainian
- - TicketForEvent
and anti-piracy operations
Kushnir, Yakymyak & Partners .
19B Instytutska St., Suite 40, Kyiv 01021, Ukraine; kypartners@kypartners.com é KuUsHNIR, YAKYMYAK & PARTNERS
ATTORNEYS & COUNSELORS AT LAW

www.kypartners.com -

3M, General Electric, Ecolab, Johnson & Johnson,
UNIQA, LG Electronics, Emfi, Agroprosperis (NCH),
Leimholzprofi, National Oilwell Varco, Sibelco, Araj,
Voxel, Medfarcom, Television Industry Committee,

Space IT

English, Polish,

Kyiv, Banking & Finance; Corporate; Energy; Investments;
2003 ; e
Russian, Ukrainian

CRYL 2R R |Vl sy Ukraine IT; Labour; Litigation; Real Estate; Tax; Trade Law
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Law Firm “Sofiya”

10 Sichovyh Strilciv St., off.45, Kyiv 04053, Ukraine; office@lawfirmsofiya.kiev.ua

www.lawfirmsofiya.kiev.ua

Kyiv,

+38 044 331 0485 Ukraine

Oleksandr Polivodskyy 2004

LCF Law Group
47 Volodymyrska St., office 3, Kyiv 01001, Ukraine; info@Icf.ua
www.lcf.ua

Anna Ogrenchuk
Artem Stoyanov

Kyiv,

+38 044 455 8887 Ukraine

2009

LEMAN International Law Group

Food&Drink Law; Litigation; Agrarian&Land Law;
Finance Law; Tax Law; Real Estate Law; Business Law

Litigation; Banking and Finance; Bankruptcy
and Restructuring; Tax law; Corporate and M&A;
Intellectual Property; Antitrust and Competition

45-49 Vozdvyzhenska st., Business Center “V 45", office 304, Kyiv 04071, Ukraine; office@lemangroup.com.ua

www.lemangroup.com.ua

Volodymyr Vorobiov;
Artem Atepalykhin

Kyiv,

+38 044 232 2904 Ukraine

2016

Lexwell & Partners

Banking & finance, Corporate and M&A, Intellectual
property, International trade, Information technologies

Sophia Business Center, 6 Rylsky Lane, 5th floor, Kyiv 01001, Ukraine; lexwell@lexwell.com.ua

www.lexwell.com.ua

Kyiv,

+38 044 228 6080  Andriy Kolupaev Ut

2005

L.I.GROUP

M&A & Corporate; Antitrust & Competition; Litigation &

Arbitration; Real Estate & Construction; Tax & Customs;

Employment

36-D Eugene Konovalets Street, office 4-G, Kyiv, 01133, Ukraine; lawyer@ligroup.com.ua

www.ligroup.com.ua

Artur Megeria,
Mykola Kovalchuk

Kiyv,

+38 044 227 0514 Ukraine

2008

Marchenko Danevych

Banking and Finance, Bancruptcy, Dispute Resolution,
International arbitration, Criminal law

4B Ivana Franka St., office 49, Kyiv 01054, Ukraine; office@marchenkodanevych.com

www.marchenkodanevych.com

Oleh Marchenko,
Borys Danevych

Kyiv,

+38 044 220 0711 .

2013

Moris Group Law Company
8B Moskovska St., Kyiv 01010, Ukraine; info@moris.com.ua
Wwww.moris.com.ua

Kyiv,

+38 044 359 0305  Andriy Romanchuk Ukraine

2004

Redcliffe Partners

Antitrust & Competition; Corporate/M&A; Dispute
Resolution; Intellectual property; Life Sciences/
Pharmaceuticals; Tax & Customs

Banking and Financial Institutions; Oil and Gas
Industry;

Petrochemical Industry; Defense Industry; Government
Sector; Food Processing Industry; Real Estate and
Construction; Transport And Infrastructure

75 Zhylyanska St., 13th floor, Kyiv 01032, Ukraine; office@redcliffe-partners.com

www.redcliffe-partners.com

Olexiy Soshenko,
Dmytro Fedoruk,
Rob Shantz,
Sergiy Gryshko

Kyiv,

+38 044 390 5885 Ukraine

2015

18

Antitrust; Banking and Finance; Capital Markets;
Compliance; Corporate and M&A; Debt Restructuring
and Insolvency; EU law; International Arbitration;
Litigation; Real Estate

LAW FIRM

OFIYA

English, Ukrainian,

LY Russian

LCF

Alfa Bank JSC, Oschadbank JSC,0TP Bank PJSC,
Universal Bank PJSC, Ukrsotshank PJSC, Bank of
Cyprus, Allianz Ukraine SLC, MRIYA Agro Holding,
Golden Derrick Ltd, TAS Group, YURIA-PHARM Ltd, AVK
Confectionery Company, Bunge Ukraine, Carpatsky

English, German,
French, Russian,

petroleum, Inc., Ukrenergy Coal Ltd, Danube Shipping- Ukrainian
Stevedoring Company LLC, Vikoil Ltd, Kievguma LLC, S.I.
Group Consort. Ltd
F
LEMAN
v

K-Prime investments, POSH, DataRoot,
PEOPLE IN, MOSST.

Russian,
Ukrainian, English

Lexwell K¢ PARTNERS

AET, ArcelorMittal, Bridgestone, Chicago Mercantile
Exchange, CRH, DuPont, East Metals, Evraz, Honda

Trading, Gas of Ukraine, Interpipe, Intesa Sanpaolo, English, Russian,

Lexus, Marubeni, Pfizer, Millhouse, Sojitz, Subaru, Ukrainian
Sumitomo, Toyota, Ukrainian Ministry of Justice, VS
Energy
W% L.I.GROUP
Law firm
OTP Bank, Ukrsibbank, VTB Bank, Sherbank Russia, Russian,
UniCredit Bank, Piraeus Bank, Deposit Guarantee Fund,  Ukrainian,

VS Bank, Trinetix English, German

MARCHENKO
DANEVYCH
AAK, AbbVie, Aspen Pharma, AstraZeneca, Deutsche
Bank, Eli Lilly, Goodyear, GSK, Johnson & Johnson,
LafargeHolcim, McKinsey & Company, Morgan Furniture,

Novo Nordisk, PPD, Sanofi, XPO Logistics

English, Russian,
Ukrainian

L
oy MORIS LT

DEPOSIT GUARANTEE FUND, “FIRST PRIVATE

BREWERY” LLC, SBC “Ukroboronprom”, Football é?e?:::n
Federation of Ukraine, PJSC “Ivano-Frankivsktsement”, Russiany
State Enterprise “Antonov”, Karpatnaftokhim LLC, Ukrainia}m

UkrLandFarming PLC

REDCLIFFE
PARTNERS

Abbott Laboratories, Amadeus IT Group, BNP Paribas, English,

Citigroup, Credit Suisse, Deutsche Bank, EBRD, IFC, German,
ING, JPMorgan, Monsanto, Morgan Stanley, Raiffeisen  Russian,
Bank, UniCredit, Vitol, Yildirim Ukrainian

#04/2016 [KYIV POST LEGAL QUARTERLY]



ADVERTISEMENT

Phone number Top executives Main Specialization, services Major clients Languages

Sayenko Kharenko
10 Muzeyny Provulok, Kyiv 01001, Ukraine; info@sk.ua SAYENKO KHARENKO
www.sk.ua

AB InBev, Ageas, Auchan, Barclays, BNP Paribas,
Cadbury, Citi, Coca-Cola, Commerzbank, Credit Suisse,
Dell, Eaton, EBRD, Ferrexpo, Goldman Sachs, HP, IFC,
ING, J.P. Morgan, JTI, Kimberly Clark, Oschadbank,
Pfizer, SigmaBleyzer, Solvay, Ukreximbank, VISA

Antitrust; Banking&Finance; Debt Restructuring;
Michael Kharenko, Kyiv, 2004 Capital Markets; Corporate/M&A; GR; IP; International
Vladimir Sayenko Ukraine Arbitration; International Trade; Labour; Litigation;

PDP; Private Wealth Management; Real Estate;Tax

Russian,

+380 44 499 6000 Ukrainian, English

SDM Partners _
72-A Velyka Vasylkivska St., BC “Olimpiyskiy”, 2nd entrance, 6th floor, Kyiv 03680, Ukraine; office@sdm-partners.com SD WTI\I ﬂQS
www.sdm-partners.com LAW FIRM
Corporate and M&A, Antitrust & Competition,

2008 Investments, Intellectual Property, Banking and
Finance, Tax, Litigation & Arbitration

Dmytro Syrota, Kyiv,
Serhiy Dzis Ukraine

MARS, Wrigley, Royal Canin, Panasonic, Honda, BIC, Russian,

S SRl BT Grawe, Swedbank, WBC, KBC Ukrainian, English

Skliarenko, Sydorenko and Partners, Attorneys At Law
31 Tarasa Shavchenko Blvd., 3rd fl oor, office 8, Kyiv 01032, Ukraine; response@s-partners.org
www.s-partners.org

Commercial Law; Corporate Law; Criminal Law and

Oleksandr Skliarenko, . e ; . . ) ) )
+38 044 235 8575 Andrii Sydorenko E};lv,l 2011 Erockgdure,dugganon,. FT%es.trFl)JQturmgC l{and B.a:krlup}cy, | Eﬂrawe Ukrgme, IDS Group Ukraine, OTP Bank, Kvazar, lF]Eg“'Sh’ Russian,
Yulia Stusenko raine anking and Finance; Tax; Private Clients; Agricultura lamamusic rainian

Law; Labor Law; Mediation

Spenser & Kauffmann bE
7 Klovsky Uzviz, 14th floor, Kyiv 01021, Ukraine; office@sklaw.com.ua K AU
www.sklaw.com.ua

Litigation & Dispute Resolution; International English, Russian,

UKrAVTO Corporation, FoodMarket (Velika Kishenya TM),

; Kyiv, Arbitration; Real Estate and Land; Insurance and Tax; ) ) Ukrainian, French,
+380 44 288 8383  Valentyn Zagariya . 2006 Corporate; M&A: Banking and Finance; Private Clients: él;ar\(-jﬁar,:/ll(éiilfc;bozhanska Budivelna Keramika, MERX, German Polish
Labor and Employment; IP, IT and Antitrust ’ Czech
Squire Patton Boggs-Salkom International Association SQUIRES
12 Khreschatyk St., Kyiv 01001, Ukraine; www.squirepattonboggs.com PATTON BOGGS @
www.salkom.ua International Association

Anti-Corruption (FCPA/UK Bribery Act); Antitrust and ~ Acron, Carlsberg, ContourGlobal, Group DF, Intellectsoft,
Competition; Banking and Finance; Commercial Kyivstar, Lufthansa Ukraine, Nadra Bank, Orithil,

:gg 813 gg} g}gg E\fti'mTe"‘;Ebko E{('rva'ine 1992 Contracts; Corporate; Dispute Resolution; Intellectual  Sovereign Wealth Fund, Ukrlandfarming, Ukrainian 5’;?;:?1?5”““55"’”'
genly Property; Labor and Employment; Litigation; M&A; PE;  Construction Company, UniCredit Bank, United Capital
Real Estate; Tax and Customs Partners, Velti, Winner Imports Ukraine
TCM Group Ukraine TCM
10A Vozdvyzhenska St., Kyiv 04071, Ukraine; info@tcm.com.ua GROUP
tcm.com.ua UKRAINE
Denys Kopii, Alternative Dispute Resolution & Mediation; Litigation &
+38 044 228 1338 Dmytro Golopapa, Kyiv, 2014 Arbitration; Recognition & Enforcement of Arbitral Discovery, FedEx, Reebok, Erste Bank, Coca-Cola, English, Russian,
Arthur Tretiakov, Ukraine Awards/Court Judgements; Bankruptcies; Crime Du Pont, Xerox. HSBC, Barclays, Bank of Ireland Ukrainian
Dmytro Govorun Investigations & White Collar Crimes
Trident Law Firm 3
1, Panasa Myrnoho St., Kyiv 01011, Ukraine; office@tridentlaw.kiev.ua @ :I—‘fzfl)_ﬁuhl ]
www.tridentlaw.kiev.ua aw Firm

Commercial Law & Contracts; Corporate Law;

+38 044 501 7917 Igor Mikhailenko KW, 9004 Intellectual Property & Trade Marks; WND SIEL, (R
Ukraine R Ukrainian
Labor Law & Employment; Litigation
Vasil Kisil & Partners
Leonardo Business Center, 17/52A Bohdana Khmelnytskoho St., Kyiv 01030, Ukraine; cs@vkp.ua
www.vkp.ua VASIL KISIL
Agricultural Business; Antitrust & Competition;
Capital Markets; Corporate / M&A; Energy & Natural )
Kviv Resources; Finance & Securities; Intellectual Property; gnwgelzjsitherman,
+38 044 581 7777 Andriy Stelmashchuk WV, 1992 International Trade, Project and Trade Finance; WND Y
Ukraine R LT Russian,
Labour & Employment; Litigation & Arbitration; Private Ukrainian

Clients; Public Private Partnership, Concessions &
Infrastructure; Real Estate & Construction; Taxation
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This file photo shows about 50 people
who came to the Deposit Guarantee Fund
office in Kyiv on the morning of June 21 to
demand the return of the money they
had deposited with Mykhailivsky Bank,
which went bankrupt and closed on May
23. (Anastasia Vlasova)

By Natalie Vikhrov
natalie.vikhrov@gmail.com

20

Deposit Guarantee
Fund admits poor
results in recovermg
failed banks’ assets

he government has paid out more
I than Hr 80 billion ($3 billion) to
Ukrainian customers with insured de-
posits in the nation's 80 collapsed banks
since 2014.

But little of that money, and as well anoth-
er $5 billion in losses from uninsured depos-
its, has come from bank owners, managers and
shareholders, who pocketed billions of dollars
of Ukrainian deposits through insider loans
and other embezzlement schemes.

The Deposit Guarantee Fund has filed

more than 3,000 criminal reports to law en-
forcement agencies- 376 of them linked

to owners and top managers of insolvent
banks. However, this approach has yielded
poor results. To date, there have been mere-
ly two convictions of bank owners or top
management.

In comparison to the thousands of criminal
reports, the fund has filed a total of seven civ-
il lawsuits throughout 2014 and 2015 against
the bank owners and shareholders of Tavryka,
ERDE, Forum, and Mercury banks, amounting

#04/2016 [KYIV POST LEGAL QUARTERLY]



. .,
A woman with Delta Bank cards hanging on her neck attends a

rally of depositors of collapsed banks in front of parliament on
Nov. 15. (Volodymyr Petrov)

to claims of Hr 13.4 billion ($510 million).

Despite losing all seven lawsuits, the fund has come under fire
for failing to further pursue the civil route against bank leader-
ship, which has proven effective in many other countries, includ-
ing Russia.

Andriy Olenchyk, the Deposit Guarantee Fund deputy manag-
ing director, admitted that the organization struggled in its pursuit
of civil claims.

Both banking sector experts and anti-corruption authorities have
criticized the organisation for repeatedly forwarding criminal cas-
es to the Prosecutor General’s office, where the investigations typ-
ically stall.

Even in the cases of Mikhailovsky and Delta banks, where top
officials called for the arrest of the their owners, neither Viktor
Polishchuk nor Mykola Lagun have been arrested to this day.

According DLA Piper partner Oleksandr Kurdydyk, on average
civil claims took 30 to 40 percent less time to reach a resolution
compared to criminal.

Furthermore, Igor Budnik, head of the risk management de-
partment of the National Bank of Ukraine, at Kyiv Post's 5th Tiger
Conference on Nov. 29, said the evidence bar for civil lawsuits is
lower -- requiring only to prove guilt in civil cases by a preponder-
ance of evidence rather than beyond a reasonable doubt, the crimi-
nal standard.

Olenchyk said the fund was currently renewing its efforts to pur-
sue civil lawsuits with the help of international agencies, but leg-
islative amendments in this area were also key if the fund was to
have any chance of success.

He said in one case against Forum Bank, co-owned by former
Party of Regions members of parliament Vadim Novinsky, the court
decided that the real sum of the losses could not be determined un-
til all the assets were sold.

“(We would have to) finish the liquidation, and then after a few
years we’d be able to understand the difference between creditor’s
demands and assets...this is all without long-term prospects.”

“Other lawsuits were based on lack of evidence and often the em-
phasis was on the fact that guilt wasn’t proven.”

Olenchyk said by the time a bank is declared insolvent and the
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Stanislav
Taranowski Kuniansky
advocate, partner advocate,
Golovan & Partners Golovan & Partners

An Ultimate Obstacle for the Execution of the European
Court’s Judgments Against Ukraine

Golovan and Partners Law Firm provides legal support to the applicant in the
group of cases pending before the Grand Chamber of the European Court of Hu-
man Rights mentioned as an indication of failure in solving the problem of non-
enforcement or delayed enforcement of Ukrainian courts’ judicial decisions.

It is obvious that the court ruling in ones favour worth nothing without it’s be-
ing enforced. For instance, during 2006-2011 only near 30 % of court decisions in
Ukraine were enforced.

In 2007 one of Ukrainian commercial courts found in favour of our client and or-
dered to recover assets from the state-owned enterprise. After numerous legal
actions, made in order to enforce this court decision, we initiated an insolvency
proceedings against the state-owned enterprise based on the demands under the
court order.

From 2007 till present time the court decision in favour of our client remains un-
enforced. And it seems that all legal actions made by our client and by us as its
legal advisors in a past 9 years, all brand new and reformist legislature in bank-
ruptcy sphere, all efforts to implement European Court’s practise in Ukrainian law
system — looks like desperate and chaotic moves in an ocean of irresponsibility.

For now we can say for sure, that there is no difference for Ukrainian officials on
how to enforce law: by direct, common sense and good faith-applying of posi-
tive law and generally acknowledged law principles, or by long and exhausting
struggle in a court rooms and even longer efforts to execute judgment.

In a vast number of cases there are no any negative legal consequences for of-
ficials, responsible for violations of human rights, even if the courts directly points
at such violations and at responsible officials.

Unfortunately, despite the binding position of the European Court that not just
Ukraine’s legislation but administrative practice too should be reformed, we
would take the liberty of arguing that there is no reform of administrative practice
taking place here.

Under the law and supporting regulations the Ministry of Justice of Ukraine is to
bring to light those liable for the violations of the Convention, and initiate legal
actions against them; the Ministry of Justice of Ukraine also must consolidate in-
formation on measures taken to recover the state budget losses from violations
of the Convention. According to information provided by the Ministry of Justice
of Ukraine upon our request several years ago, during 2006-2012 there were UAH
64,884,885.28 of loses awarded.

Alongside with that, according to information provided by the Ministry of Justice
of Ukraine, the whole amount of money recovered was UAH 30,404.93 in 2008,
and UAH 76,564.07 in 2009.

One way or another, the existing administrative practice seems to contribute
nothing to resolving the problem of violations of the Convention on the whole
and the problem of non-enforcement or delayed enforcement of domestic judi-
cial decisions in particular, if not worsen the problems at all.

It seems that Ukrainian state bodies just do nothing to punish it’s own officials
responsible for violations of Ukrainian law. It’'s mush easier for state to pay just sat-
isfaction under decision of the European Court from time to time, than eliminate
the true root of this problem — personal irresponsibility of bureaucrats.

GOLOVAN
& PARTNERS

law firm

Golovan & Partners Law Firm
33B Bulvarno-Kudriavska (Vorovskoho) St., Kyiv 01054,
Ukraine; info@golovan.ua, www.golovan.ua
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Financial entanglements of 11 members of the Ukrainian Parliament’s banking committee

Source: National Agency for the Prevention of Corruption
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(Radical Party)

Maksym Polyakov
(Narodniy Front)
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Ukrainian banking crisis by the numbers

Estimated assets of insolvent banks, $ billion —M

Number of insolvent banks
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The number of insolvent banks has risen to 86 in the last three
years, leaving Ukraine with less than 100 banks. (Sources: Na-
tional Bank of Ukraine, Deposit Guarantee Fund)

fund steps in as a temporary administrator, the evidence is typical-
ly gone.

Following pressure from the International Monetary Fund,
changes to legislation in 2015 gave the fund more freedom to file
civil lawsuits.

However, Olenchyk said that the amendments were minor and
did not address key problems, such as alleviating the fund’s respon-
sibility to prove the bank shareholders’ guilt.

Furthermore, from September 2015, new fees were introduced
that would see the fund charged up to 1.5 percent of the claimed
amount for every civil lawsuit it filed.

A fund spokesperson told the Kyiv Post the money for the court
charges would be taken from the liquidated bank assets, which is
used to satisfy claims of creditors of the banks.

Olenchyk said the fund tried to address the issue with the
Ministry of Finance but it fell on deaf ears.

He said the fund was however open to assistance and advice on
filing civil lawsuits.

Furthermore, he said the fund was going to be working with in-
ternational companies to assist them with insolvent bank projects.

Daria Kaleniuk, executive director at the Anti-Corruption Action
Centre, said civil claims were the only feasible solution for Ukraine
considering there is no will to pursue criminal cases.

“I think civil cases, especially targeting beneficial owners inter-
nationally and their assets internationally, this is the way moving
forward. Even if we hire private firms and they can work for a possi-
ble percentage of recovery... if we identify 100 percent but recover
40 or 60, it’s already more than zero,” she said.

She said it was also important to address the issues in the law,
which were hindering the Deposit Guarantee Fund from pursuing
further civil claims.

“There should be no fees in the percentage of the possible claim
...for the Deposit Guarantee Fund to start the civil claim,” she said.

“The law also says that first you have to calculate the amount of
debt and amount of remaining assets to be sold, but first we have to
wait for the assets to be sold, which could be years. It postpones the
moment when the action could be started significantly.” B
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The fight against capital outflows is an

Natalya Ulyanova inevitable process with more and more

Managing partner, countries, whose governments are go-

ICF Legal Service ing along the road of de-offshorisation

of their domestic economies, getting in-

volved. The so called Base Erosion and Profit Shifting Action Plan (BEPS) initiated by

the Organisation for Economic Co-operation and Development (OECD) and aimed at
suppressing taxation base erosion and profit shifting is one of such tools.

Currently, there are already over 20 countries, with the overwhelming majority of
them being members of the European Union, which have amended their national
legislation to adopt the BEPS Action Plan. Besides, about 30 countries have signed
multilateral treaties to exchange tax and financial information.

Ukraine will begin implementing the provisions of the BEPS Action Plan in 2017
as well. What is meant here is the fight against abusive taxation practices, which in-
volves application of special tax regulations and tax conventions, the disclosure of
schemes which businesses use to ease the tax burden, as well as the efficient applica-
tion of double tax treaties. Though these are only the basic requirements, the fact of
joining the BEPS Action Plan suggests by itself that the world tax trends are entering
Ukrainian legislation.

Will it affect Ukrainian businesses? Of course, it will. And along with the review of
the approaches to structuring their operations and choosing partners, companies
will have to rebuild their interactions with banks. But the reason is not only that the
reliability of the Ukrainian banking system has been in the risk zone for several recent
years and one should apply special care to choose financial institutions.

In their turn, banks are strengthening monitoring of customers’ activities. It is not
least because since July 1, 2014, banks have had to meet the requirements of the
Foreign Account Tax Compliance Act (FATCA), which was adopted in the USA. The
act obliges all financial institutions to automatically disclose information about ac-
counts of American taxpayers and companies incorporated outside the USA. And the
fines for non-compliance with the FATCA requirements are applied against banks re-
gardless of their jurisdiction.

Moreover, it is since 2013 that the Common Reporting Standard (CRS) developed
as the OECD initiative has been implemented, which suggests annual automatic ex-
change of information between governments. Banks reporting both individuals’ and
companies’ accounts are also covered by this exchange.

As a result, Ukrainian companies face problems with their cross-border transac-
tions, as banks see them as having signs of “suspicious transactions”, block them
pending clarification, and demand extended documentary justifications. It is espe-
cially related to payments in dollars.

Another alarming trend is tightening conditions of foreign currency payments in
European banks which, until quite recently, authorised transactions without any mis-
givings, sometimes even not requesting a full package of transactional documents.

Currently, correspondent banks refuse to sort out numerous suspicious transac-
tions of their customers and become subjects of the regulator’s fines. Therefore, all
payments, both incoming and outgoing, are checked by banks’ internal monitoring
functions. It can often result in freezing or even closing an account.

Moreover, when working with banks, not everything may depend on a customer only.
For example, there are certain nuances when we speak of a transaction between a Ukrai-
nian and a foreign bank. The National Bank of Ukraine issued the list of foreign banks
(including European ones), “whose operations may be associated with conducting risky
operations”. But after receiving this list, a lot of Ukrainian banks perceived it as a guide to
action and started blocking transactions, without even labouring their points.

Therefore, businesses have to take their own control over the situation. First, they
should think over the proper cash flow scheme. In order to do this, you should be aware
of peculiarities of transactions with your current bank and the bank where your partner’s
account is opened. Second, you should prepare all documents before the transaction;
otherwise it will take a lot of time to collect documents to confirm the transaction, and
the account will be blocked during all this time. Third, it is very important to establish
communication with the bank. Fourth, you should probably consider risk hedge. As a
matter of fact, it is always optimal for a customer to go to the bank with the support of
a qualified partner who will not only help to choose a financial institution, but will also
conduct successful negotiations with the bank at all stages, prepare all the documents
and provide minimisation of risks during the transactional process. After all, banks would
rather abandon a customer and their profit, as transparency plays a great role there.
Therefore, the knowledge of hidden agendas and the ability to evade them are the guar-
antees that your business will be successful.
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Ex-Bank Mikhaili-
vsky clients protest
in Kyiv on Nov. 3.
(Volodymyr Petrov)
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and Josh Kovensky
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Chaotic sales of collapsed
bank loan portfolios opens
many opportunities for fraud

krainians have lost billions of hryvnias in unin-

sured bank deposits over the past two years as the

government has taken over and liquidated doz-
ens of banks whose main business model was embezzle-
ment and fraud.

But for some, the resulting chaos is a lucrative
opportunity.

Ukraine’s Deposit Guarantee Fund is tasked with sell-
ing the assets of liquidated banks back into the market. The
juiciest assets are the bank’s loan portfolios, which can in-
clude collateral for businesses around the world.

Not only is the DGF overwhelmed with its caseload of
hundreds of millions of dollars worth of assets to sell, but
it lacks control over the exchanges it uses to sell them.
This opens up an opportunity for fraud in the buying of the

assets. Some of the best assets are sold at cut-rate prices to
the former owners of the banks, managers of the exchang-
es, and assistants of members of parliament.

One investigation by Radio Liberty’s Schemes program
demonstrated how former Delta Bank owner Mykola Lagun
was able to buy back chunks of Delta’s loan portfolio at a
fraction of their value.

Practitioners in Ukrainian banking law agree that these
assets are often sold back to the same bankers whose in-
sider lending destroyed the financial institution in the first
place.

TIhor Olekhov, head of Baker McKenzie’s Kyiv banking
practice, said that this will likely continue to happen as
long as law enforcement does not bring cases against the
owners of collapsed banks.
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“Effectively you cannot limit who is going to buy the loan portfolio,
because if you start imposing those limits, you effectively restrict the
market,” Olekhov said.

Conflicts of interest

The Deposit Guarantee Fund started to disclose the details of the sales -
including selling price and buyer - on its website in June, revealing trans-
actions in which the fund has sold off loan portfolios to companies with
unknown beneficial ownership for less than 7 percent of their value.

According to the Anti-Corruption Centre, many of the purchasing
companies were only registered in 2015 and have no clear ownership
structure.

The exchanges that sell the loans themselves may also be caught up
in the problem.

“There are so-called pocket exchanges - exchanges which were appar-
ently created only for certain low aims,” said Antonina Volkotrub, finan-
cial manager at the Anti-Corruption Action Center. “They have nominal
directors, and don’t always meet all the requirements.”

All of this lack of transparency allows for striking conflicts of inter-
est to occur. For example, a firm called Morgan Capital won a number of
auctions to cheaply buy up portfolios in July and August.

One sale in July saw Morgan Capital buy a loan originally valued at Hr
7 million ($270,000) for Hr 550,000 ($20,800).

The sale occurred on an exchange called “Electronic Trades of
Ukraine.”

But both Morgan Capital and the exchange appear to be controlled by
the same person: a man named Ruslan Kharchenko.

Looking further through the roster of purchasers reveals a number of
politically exposed people. In one case, a loan valued initially at Hr 106
million ($4 million) was bought for Hr 6.5 million ($246,000) by a com-
pany apparently controlled by a nominee director linked to allegedly
rigged tenders run by one-time Odesa Governor Vladimir Nemirovsky.

Other transactions, of which there are hundreds, appear to be linked
to former Party of Regions deputies.

What is your value?

Industry experts agree that a lack of a unified approach to asset valua-
tion only adds difficulty to effectively auctioning off assets such as loan
portfolios.

With a lack of valuation guidelines set out by the industry regu-
lator - the State Property Fund - the Deposit Guarantee Fund, with
assistance from the U.S. Treasury, established and approved its own val-
uation method in 2015, specifically to assist with pricing non-perform-
ing loans.

“It is very easy to value a piece of banking equipment, a banking out-
let, a piece of real estate, because there are plenty of market bench-
marks,” Yuliya Bereshchenko, head of the Deposit Guarantee Fund's
asset management and sales department, said.

“But to value a loan, there needs to be a more detailed valuation
methodology, which takes into account the quality of the collateral,
whether the borrower is solvent or insolvent, the guarantors, the stage
of the litigation process.”

Using an independent appraisal valuation as a benchmark, the fund
engages third party licensed firms to perform independent appraisals. It
also has an independent appraisal unit, separate from the asset sales of-
fice, which performs its own calculations using the same data.
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Head of the Deposit Guarantee Fund'’s asset management and sales
department Yuliya Bereshchenko talks to the Kyiv Post in Kyiv on
Dec. 15. (Anastasia Vlasova)

Bereshchenko said the fund typically starts with the highest price,
which is reduced by 10 percent every two weeks until the asset is sold.

Alexander Paraschiy, Concorde Capital’s head of research, said that
because there is no unified valuation approach, the price of loan port-
folio may vary, which means “there is big room for pricing and for
corruption.”

“It’s complicated. That's why we’re
bringing in BDO.”

BDO Legal Services

Audit | Tax | Legal | Advisory

www.bdo.ua

BDO is the brand name for the BDO network
and for each of the BDO Member Firms. ©
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Top 25 banks by assets. Ukrainian banks ranked by assets (as of Dec. 1)

Total assets of Ukraine’s banking sector are estimated by the National Bank of Ukraine at $52.8 billion.
The top 20 banks account for 88 percent of the sector’s assets.
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PrivatBank

Oschadbank
(1991)

Ukreximbank
(1992)

Ukrgazbank
(1993) Previously
Khadzhybeybank
(1993-1995) and
Intergazbank
(1995-1996)

Raiffeisen Bank
Aval (1992). Until
2006, it was Posh-
tovo-pensiyniy
bank Aval.

Ukrsotsbank
(1991)

Sherbank

(2001). Previously
Bank NRB-Ukraine
(2001-2005) and
NRB (2005-2008)

UkrSibbank
(1991)

PUMB

Alfa Bank
(1993), ear-

lier Bank Vito
(until 1997) and
Kyivinvestbank
(1997-2001)

Prominvestbank
(1992)

Credit Agricole
(1993). Previously
Index-bank until
20M.

Source: National Bank of Ukraine
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(Cabinet of
Ministers)

State
(Cabinet of
Ministers)

State
(Ministry of
Finance)

Raiffeisen
Bank Inter-
national AG
(Austria)

Unicredit
Bank Austria
AG, Austria
and Alfa
Group

Sberbank

Russia (Cen-
tral Bank of
the Russian
Federation)

BNP Paribas
S.A. France

Rinat Akh-
metov

Alfa Group
consortium,
Mikhail Frid-
man

Vneshkom-
bank Russia
(Russian
government)

Credit
Agricole S.A.,
France
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OTP Bank
(1998). Until
2006, known as
Raiffeisen Bank
Ukraine.

VTB Bank

(1992). Previously
Bank Mriya until
2007.

Bank Pivdennyi
(1993, Odesa)

Citibank
(1998)

ING Bank Ukraine
(1997)

ProCredit Bank
(2000). Previously
Microfinansoviy
Bank (2000-2003)

Kredobank

(Lviv, 1992).
Previously
Zakhidno-Ukrain-
skiy Komertsiyniy
Bank (until 2001)
and Credit Bank
(2001-2006)

Megabank
(1991, Kharkiv)

Bank Credit
Dnipro

Platinum Bank
(2005). Previously
International
Mortgage Bank
(2005-2009)

Diamantbank
(1993)

Bank Vostok
(Dnirpropetrovsk,
2002). Previously
Agrobank (2002-
2007), Khoum
Credit Bank (2007-
20M)

Tascombank
(2008)
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OTP Bank
Plc, Hungary

Bank VTB
Russia (Rus-
sian Fed-
eral Property
Agency)

Yuriy Rodin
and Mark
Bekker

Citigroup
Inc., USA

ING Bank
N.V., Nether-
lands

ProCredit
Holding,
Germany

PKO Bank
Polski SA,
Poland

Viktor
Subotin

Viktor
Pinchuk

Grygoriy
Gurtoviy

Igor Kerez,
David Zh-
vaniya

Volodymyr
Kostelman,
Volodymyr
Morokhovs-
kiy

Serhiy
Tihipko




Bereshchenko said the fund does not have the power to
restructure loans, which includes deep haircuts, but bor-
rowers have pursued other routes to buy back their loans
on the cheap - including dragging it through the courts.

Moreover, according to allegations received by the fund,
auctions hosted by independent online platforms can be
manipulated to act in the interests of one particular buy-
er, or prevent other bidders from participating in or win-
ning the auction.

The fund recently started to move its auctions to
ProZorro, the public e-procurement system, a move that
Bereshchenko believes will eliminate such allegations.

Asset sales through ProZorro have generated Hr 30 mil-
lion ($1.2 million) for the fund, with around 1,000 individ-
ual assets listed on the system.

Bereshchenko said the fund was preparing for the deci-
sion to move all asset sales to ProZoro, which is managed
by Transparency International.

But she admitted that even a shift to ProZorro will not
give the fund control over whose hands the assets fall into
in the end.

Furthermore, there is currently no legal obligation to
prevent the asset from being sold back to the original
borrower.

“I know that buyers may not be the ultimate buyers but,
in the Ukrainian environment, by law we are not allowed to

restrict the circle of buyers,” Bereshchenko said.

“By law we are obliged to sell at the maximum price in
the shortest period of time, which means to anyone. The
only restriction is embedded into our regulation number
two - that a loan may be sold only to a (certified) financial
institution.”

‘By law we are obliged to sell at the maximum
price in the shortest period of time, which

means to anyone.

- Yulia Bereshchenko, head of the Deposit Guarantee
Fund's asset management and sales department.

Bereshchenko says that given Ukraine’s macroeconomic
status, handing the loan back its original borrower who de-
faulted on the loan may not be altogether negative.

“If strategically, the government decides that selling
loans back to bad borrowers... is the wrong thing to do,
then they should impose pre-qualification criteria. But the
competition will probably be lower, and we do not know
whether the prices will be lower, because the borrowers are
not allowed to participate in the auction.”

“If we are selling to the highest bidder, no one should
care if that bidder is (actually) the borrower.” B
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Ukraine slowly warms
to cashless economy

any Ukrainians think it is much saf-

er to keep their money under the
mattress than in the bank.

This point is proven by Ukraine’s richest:
The country’s top officials and lawmakers,
many of them millionaires, tend to keep their
vast savings in cash, according to their recent-
ly filed electronic declarations of assets.

But even with distrust in the banking sector
lingering, the number of cashless operations is
slowly increasing in Ukraine.

Slow growth

In the first nine months of 2016 Ukrainians have

made in total 1,272 million cashless payments
worth Hr 398 billion — more than for the whole
year of 2015, according to the National Bank.

Today, 35.8 percent of all the payments in
Ukraine are cashless, up from just 8 percent
in 2011.

Based on the data for July — September
2016, the most popular way to pay cashless is
through a shop's point of sale terminal - that’s
how 35.9 percent of the cashless payments
were conducted, while 33.1 percent were card-
to-card payments, and 27.8 percent were in-
ternet transactions. The remaining 3.2 percent
were made through self-service devices.
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A man makes a
cashless payment to
enter the Kyiv metro
network at Ploshcha
Lva Tolstoho station
in the city center.
(Volodymyr Petrov)

The top five banks behind the most internet transactions
in 2015 were PrivatBank, Raiffeisen Bank Aval, Alfa Bank
Ukraine, Oschadbank and First Ukrainian International
Bank (PUMB).

But while the number of cashless payments is slow-
ly increasing, this slow growth shouldn’t mislead one into
thinking that Ukraine is moving to cashless economy at
any great pace.

The numbers are still very small compared to devel-
oped European countries and the United States, where citi-
zens have almost forgotten about the times when they had
to pay cash in public transport or in a store. Compared to
them, Ukrainians are only beginning their move towards a
cashless economy.

According to the Swedish National Bank, Riksbank, in
2014, Ukraine was among those countries in the world with
the greatest fondness for cash: The amount of cash circu-
lating in the economy equaled 18.1 percent of the country's
gross domestic product. In comparison, in Poland the same
indicator was 7.5 percent, in Canada — 3.8 percent, and in
Sweden - 2.2 percent.

“It's been a long time since I last used cash in Sweden
- cards work everywhere,” says Gustav Henman, a Swede,
and the cofounder of Beetroot, an IT company that oper-
ates in Ukraine.

“In Ukraine, using cash is obviously inevitable in some
cases.”

Henman even says he enjoys using cash for a change - as
long as it’s not coins.

“Feels a bit nostalgic and exotic in some way,” Henman
told the Kyiv Post. “But surely it’s convenient not to han-
dle cash. You more or less forget about the whole con-
cept of (paper money) after a couple of years of only card

payments.”

How to go cashless, and why?

The country’s high cash circulation is fueling the na-
tion’s corruption problem, says VISA country manager for
Ukraine, Georgia and Armenia Dmytro Krepak.

“Cashless means transparency. Cash, on the other hand,
is a key element of the shadow economy and corruption in
any society,” Krepak told the Kyiv Post.

Currently, there are over 31.1 million active payment
cards in Ukraine, but that’s owing to the fact that an av-
erage Ukrainian has more than two cards. And the coun-
try’s potential is huge, for Krepak says only one-fifth of
Ukrainians trust banks and online transactions, and hence
there’s still a lot of customers waiting to discover cashless
services.

The National Bank of Ukraine plans to bring the amount
of circulating cash from 18.1 to just 9.5 percent of GDP by
2020, as part of their Cashless Economy project.

Reducing the amount of paper money will increase the
database of taxpayers, reduce expenditures on supporting
monetary circulation and printing bills, and allow cashless
money to be used for economic purposes.
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Iryna Kholod, the CEO of consultancy firm E-Commerce
Expert says the development of a so-called cashless soci-
ety in Ukraine will indicate the stability of the country’s de-
velopment and will send a positive signal to the European
Union, which Ukraine longs to join.

She thinks that currently not all of Ukraine’s transac-
tions are clear, agreeing with VISA’s Krepak that cashless
payments will help the market become “well-organized and
transparent.”

“Cashless payments will get most of the transactions out
of the shadows, and will show their real volume,” Kholod
said.

Terminals needed

Although more than 50 percent of Ukrainians’ salaries are
paid in a cashless form, 80 percent of all spending are done
with cash.

Another reason for people to withdraw money they re-
ceive on their bank card is the scarceityof point-of-sale ter-
minals in the country. There are 200,000 retail terminals in
Ukraine, while VISA’s Krepak thinks that the country needs
1 million at least.

After retail, the focus is on making payments for pub-
lic transport and utilities cashless — these are the two most
frequent cash transactions in Ukraine.

“Cashless is convenient,” says Yaroslava Boyko, a coor-
dinator at Kyiv Smart City, a group of volunteers that are
implementing technology and cashless solutions in Kyiv’s
public transport and other municipal systems. “Everything
can be done with three clicks, which saves up to 30 minutes
of one’s time.”

The NBU also promises to push for utility companies to
issue electronic bills. There already are intermediary ser-
vices that collect utility bills in an electronic form for a cus-
tomer to pay online.

“Migration to cashless is a global trend, and Ukraine is
not an exception here,” says Krepak of VISA. “Consumers
get more digital, they expect a ‘fast-lane’ consumer expe-
rience and this is what electronic payments offer — they
make overall consumer experience better.” B

A woman buys an electronic ticket for a Ukrainian train.
Payments for public transport and utilities are still

the two most frequent cash transactions in Ukraine.
(Volodymyr Petrov)
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Despite a massive wave of bank failures,
the sector could right itself in 2017, resum-
ing commercial lending that is vital to the
national economy. (PHL)

By Maria Romanenko
mro@ukr.net
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NBU puts small banks
under pressure, yet
experts stay positive

ust three years ago there were 178 banks

in Ukraine, with assets ranging from Hr

203 billion ($8.12 billion) to Hr 120 mil-
ion ($4.8 million).

Then came revolution, war, economic cri-
sis... and banking collapse.

Today, only 103 banks remain, a 42 per-
cent reduction, with six of those under tem-
porary administration or receivership. As the
article was being prepared, another small
bank, Investbank, was placed under tempo-
rary administration by the National Bank of
Ukraine.

After such bloodletting, which the central
bank refers to as “cleansing” of the market,
the problem of low liquidity in the bank sec-
tor is less urgent than it was even six months
ago, according to financial expert Vasyl
Nevmerzhitskiy.

The issues for today are, instead,

capitalization and the quality of loan portfoli-
os at the remaining banks, he said.

The NBU currently sets the minimum share
capital for a bank at Hr 120 million ($4.8 mil-
lion), but from July it will increase this to Hr
200 million ($8 million). As the regulator grad-
ually raised its share capital requirements,
banks have been closing, or have merged with,
or been bought out by the stronger banks.

“Strategically, by the end of 2017, we
may only have around 50-60 banks left,”
Nevmerzhitskiy told the Kyiv Post.

And with a new resolution from the central
bank (No. 351, setting stricter requirements on
reserves to cover loan portfolios) coming into
force on Jan. 1, Ukrainian banks, especially the
smaller ones, will have to find additional capi-
talization, making conditions for their surviv-
al even tougher.

Small banks "need to create a strategy of
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survival, to decide how they will compete with systemic
banks,” Nevmerzhitskiy said.

However, the new rules are not designed to sweep all
small banks from the market, said Ihor Olekhov, the head
of Baker & McKenzie's regulatory and financial institu-
tions groups in Kyiv. Small but strong banks should be able
to keep going.

“Ukraine is in the process of an asset quality review, and
there is an intention to set up clear rules in general, under
which only banks with sufficient capitalization and high
level of reliability can operate,” Olekhov said.

“If banks can satisfy these requirements, nobody will
stand in their way,” he added.

But with the Ukrainian banking system undergoing pos-
sibly the greatest changes in the history of the country,
what is the outlook for the sector? And more specifically,
is there a future for the 60 smallest banks, which make up
less than 5 percent of the whole banking system in terms
of assets?

Changing conditions
According to Olekhov, the banking regulatory system has
become a lot stricter over the last five years.

“If a bank’s capital isn’t sufficient, then the NBU imple-
ments a three-year plan, according to which a bank is giv-
en the choice to either increase its capital, or decrease the
amount of risky assets it has,” Olekhov said.

There is also the question of the legitimacy of the bank’s
assets.

“Tax declarations, sources of money, transactions carried
out, money pay-ins and pay-outs (all need to be approved)
in commercial banks,” Nevmerzhitskiy says.

Nevmerzhitskiy also emphasized that the tougher reg-
ulatory environment doesn’t necessarily spell the end for
the banks at the bottom of the market.

“It’s likely that we will see changes in the amount
of banks in total. (We previously had) Alfa-Bank buy-
ing Ukrsotsbank, Unicredit closing down, Serhiy Tihipko
(the Ukrainian politician and finance specialist) buying
Universal Bank. So we’re (also) talking about absorption
and gradation,” Nevmerzhitskiy said.

At the same time, new financial companies are being
launched, which is changing the whole Ukrainian banking
system. According to the registry of the National Financial
Services Committee, the country has over 1,700 financial
companies. More than 210 new licenses for providing fi-
nancial services were issued in 2015, and about 190 were
issued in the first three quarters of 2016.

“You can now see a lot of currency exchange offices on
the streets that belong to financial companies rather than
banks,” Nevmerzhitskiy said.

Comparing the conditions for setting up a bank against
those for a financial company, it’s easy to see why.

“To set up a new bank today you need Hr 500 million
($20 million), while financial companies can open with a
budget of only Hr 7 million ($280,000) and provide services
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like loan giving, loan buying, factoring and guarantee pro-
vision,” Nevmerzhitskiy said.

According to him, many of the new financial companies
could be offshoots from banks that have closed, with for-
mer bank workers setting up shop to provide niche finan-
cial services by themselves.

“If (former) managers of systemic banks carried out fac-
toring in their banks, they might think ‘We’ve already
written the procedures, we know the methodology and un-
derstand the risks. We can take our old clients, find some
money, and set up a financial company to carry out factor-
ing operations."

Ukraine may have only 60 banks by the end
of 2017, two-thirds fewer than in 2014. But
there may still be room in the market for the
smaller ones despite the consolidation.

Ways to survive
Olekhov thinks the smaller banks can survive, but to do so
they need to take advantage of their strong points.

“They can make decisions quickly and effectively, un-
like big banks, where non-standard decisions may take 3-6
months, and sometimes even up to a year,” he said.

“Thanks to their quickness and agility, small banks can
offer new and non-standard services.”

And there is a lot of potential in the Ukrainian market for
such banks, and if they go about this task creatively, they
will do well in Ukrainian environment, Olekhov believes.

A high quality of customer services is another selling
point of small banks.

“In a small bank nobody will tell you that the cash regis-
ter is closing, or that it’s lunch time, or that a computer has
broken down. It’s this level of (customer service) that’s very
much treasured by clients,” Nevmerzhitskiy said.

“A manager and a client almost become friends: you help
him, he helps you. You just don’t get this in the systemic
banks,” he added.

So it is vital for bank managers in the small banks to un-
derstand the value of their relationships with clients, that
these clients are important to them, if they hope to survive,
Nevmerzhitskiy said.

Expanding a branch network is not as good a way for the
smaller banks to develop as it once was, Nevmerzhitskiy
said.

Those that do decide to expand their branch networks
can do so by picking up the best staff from smaller banks
that have foundered, he said.

“Those banks that are able to (survive) will form a strong
team of top managers from people who are working, or
have already quit their jobs at other banks, in order to build
the most effective sales team, and create innovative servic-
es to develop their business.” B
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UkrLandFarming's equipment is seen in
Poltava Oblast. The agricultural company is
restructuring its large debt among financial
problems of its owner Oleg Bakhmatiuk,
who also owned two failed banks and who
owes the National Bank of Ukraine 11 billion
($340 million) in unpaid refinancing loans
alone. (Ukrafoto)

By Bermet Talant
bermet.talant@gmail.com
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Risks remain high for
lenders in Ukraine’s
agricultural sector

he failures of Mriya, Creative and
I UkrLandFarming agroholdings to pay
their debts have made some lenders
wary of the sector.

Ukraine's agricultural sector is one of the
big engines driving the economy, but cred-
itors contended with all sorts of calamities
in the last three years - revolution, war, eco-
nomic recession, high inflation and currency
devaluation.

These factors, along with parlaiment's re-
fusal to lift the moratorium on sales of agricul-
tural land, have clouded financing prospects.
Without land as collateral, the 10 largest
Ukrainian agroholdings, which control 2.1 mil-
lion hectares of land, have had to turn to other
sources of financing.

Mriya default

Mriya, the Ternopil-based agroholding that
controls 180,000 hectares of land in west-

ern Ukraine, highlights the troubles. The com-
pany went public on the Frankfurt Stock
Exchange in 2008. In August 2014, it default-
ed to creditors. The previous owners, the Huta
family, are suspected of siphoning the mon-
ey abroad through a network of offshore firms
- the alleged scheme came to light in the
Panama Papers scandal in April. The Hutas
fled Ukraine, leaving Mriya with $1.3 billion
in debt.

Since then, the new management appointed
by Mriya’s creditors and bondholders has been
trying to preserve the agroholding, repay the
debt and return the assets illegally seized by
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the Huta family. In September, they approved the conditions for restruc-
turing its debt of $1.1 billion to $330 million.

On Dec. 16, the Ternopil Economic Court satisfied a claim by BNY
Mellon Corporate Trustee Services Ltd., which represents the interests
of eurobond holders. They sought the recovery of $573 million worth
overdue obligations from 68 Mriya group subsidiary companies reg-
istered in Cyprus that operate in Ukraine and acted as sureties for the
bonds issued in 2011 and 2013 by Mriya Agroholding Plc.

Simon Cherniavsky, CEO of Mriya, told the Kyiv Post that this lawsuit
was crucial for Ukraine since it was the first time eurobond holders had
claimed their rights in Ukraine rather than the country where the bonds
were issued. “The Ukrainian judiciary demonstrated its ability to protect
the rights of foreign investors,” Cherniavsky said.

According to Volodymyr Igonin, lawyer at Kyiv-based Vasil Kisil and
Partners law firm, the Mriya case was a de facto precedent and its expe-
rience overcoming massive debt would be employed by other creditors
in the future.

Despite this small victory, Alexander Paraschiy, research director
at Concorde Capital, said Mriya’s experience was unlikely to have any
positive outcome for its creditors. He noted that Ivan Huta, the previ-
ous owner, recently established a new agricultural company in Ternopil
Oblast called Agrarnaya Horodnitsa.

“Most agroholdings are comprised of small collective farms, and by
virtue of Ukrainian laws, they can only hold lease rights on farmland.
With his power in Ternopil, Huta is able to pull those rights from Mriya
in favor of his new agro-company, and Mriya will lose its land bank,”
Paraschiy said.

Creative bankruptcy

Amid the Mriya crisis, another shock followed up in 2015. One of the
leading agricultural processing holdings in Ukraine, Kirovohrad-based
Creative Group, was involved in a well-documented forgery. In July
2015, Creative Group was acquired by several investors. An audit re-
vealed falsifications in accounting and collateral documents used for
borrowing from banks. As one of the owners Rysbek Toktomushev said,
this “massive historic fraud” prevented them from restructuring the
debt. In June, they filed for bankruptcy.

“Because of the accounting fraud the actual debt is totally dispropor-
tionate to the real income and real asset base of the company: the num-
bers just don’t stack up.” Toktomushev told the Kyiv Post. “The previous
owners pictured income and assets for collateral coverage that had nev-
er existed or been far less.”

Since the fall of 2015, Creative managed to decrease its debt from
more than $700 million to $545 million. The major lenders are state-
owned Oschadbank ($313 million), UkrEximBank ($109 million), pri-
vate VTB Bank ($18 million) and Greek-based Piraeus Bank ($15 million
each).

According to Toktomushev, $74 million debt to the syndicate of
European banks, led by UniCredit Bank, was bought out by an invest-
ment group whose identity he didn’t disclose. Kernel Group, another gi-
ant agrobusiness in Ukraine, acquired an oil-extracting plant Ellada, and
thus bought out Creative’s $95.8 million debt to UkrGazBank.

“Our intention now is to claim damages from the previous sharehold-
ers. Also, as the banks foreclose the production assets, our intention is
to buy sound production assets back at auctions,” said Toktomushev.

Paraschiy of Concorde Capital said that many Ukrainian
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agrocompanies tended to abuse international accounting standards.
They either overreport expected crop yield and market prices and show
high operational revenues from unharvested crops.

Or they conceal from their financial statements some of their assets
with large debts, like it was in Mriya; or, as it happened with Creative,
they document overestimated or even non-existent assets as collater-
al for bank loans.

UkrLandFarming's uncertain future
Lately all eyes have been on UkrLandFarming, the largest agricultural
holding, which controls 670,000 hectares of land. Not so long ago it was
expected to go public, but cancellation of tax relief and economic reces-
sion hurt business. In addition, two banks — VAB and Financial Initiative
- that belonged to its owner Oleg Bakhmatiuk went bankrupt in 2015.

The NBU filed five lawsuits against Bakhmatiuk, who acted as the
guarantor for his banks’ loans, to recover debt worth Hr 10.9 billion
($419 million) and had his property frozen by the court approval. He
also owes Hr 5.3 billion to the state banks.

“The NBU will take all measures within Ukrainian law to recov-
er the debt on refinancing loans from the insolvent banks at the stage
of liquidation, as well as from their sureties,” the NBU press service
said. The central bank claimed that Bakhmatiuk was using “semi-le-
gal methods to evade its liabilities, such as foot-dragging on legal pro-
cesses.” Bakhmatiuk, in turn, accused the NBU and its governor, Valeria
Gontareva, of attempting to destroy UkrLandFarming.

In October, Bakhmatiuk told Interfax-Ukraine that he was ready
to sell the company over the conflict with the NBU. Earlier in April,
UkrLandFarming reported successful talks with Deutsche Bank, Russian
Sberbank and eurobond holders on restructuring more than a half of its

NEWS ITEM: Hundreds of people pro-
tested near the National Bank of Ukraine
headquarters in Kyiv in November. While
the protesters supposedly represented
uninsured depositors of insolvent banks
and demanded state compensation, many
of them appeared to have no idea why they
were protesting, sparking suspicion that
protesters were simply
paid to be there.

What do you
want?
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$1.7 billion debt.

Bakhmatiuk is under criminal investigation now. He could not be
reached for comment.

Alexander Paraschiy doubted that Mriya’s scenario would work for
UkraLandFarming.

“First, Mriya Plc. was officially registered in Cyprus, while most of the
assets of UkrLandFarming are registered in Ukraine. This means for-
eign creditors will have to litigate in Ukraine. Second, we can witness
how difficult it is to litigate with Bakhmatiuk — the NBU has won some
lawsuits against him, but the court decisions aren’t being executed for
some reasons,” he said.

The resolution of these disputes to a large extent depends on debtor
companies’ ability to negotiate with their creditors as well as relies on
compliance with legislation and execution of the judicial orders.

Volodymyr Igonin of Vasil Kisil & Partners said that Ukrainian leg-
islation on debt restructuring is inadequate. Still, the Ukrainian legal
framework is being changed to comply with a common business prac-
tice of the developed markets.

Comprehensive legal due diligence provides a prospective lender
with an understanding of the company's assets and liabilities, as well as
available collateral for loan repayment. The high level of implement-
ed corporate governance can be another institutional safeguard from
wrongdoings of the management and particular owners.

“Our practice shows that strategic creditors may recommend or
even insist on implementation of the best practice of corporate gover-
nance (e.g. a powerful supervisory board with independent directors,
risk-management procedures, transparent reporting etc.) in a bor-
rowing company as a condition to granting it a substantial loan,” said
Igonin. m
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